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Memorandum The3

Subject: Study 23 - Partition Procedure

The staff has concluded that the most efficient way to proceed with the
partition study is for the Commission to review Mr. Blmore's draft of the
proposed partition chapter section by section before the staff commences the
process of redrafting and revision, Atlached is a copy of Mr. Elmore's
draft (yellow) along with the existing chapter (white).

This memorandum contains a few staff comments on particular sections
and offers alternative staff drafts 1n areas where the Commission has pre-
vicusly made policy decisions.

Sinee we plan to redraft the entire statute after the meeting, we do
not raise in this memorandum various technical deficiencies that do mot 1ne
volve policy, Nevertheless, we hope that at the meeting members of the Come
mission will call to our attention any technical drafting deficienc $es they
have noted or will mark those technical deficlencies on the statute draft and

hend in the draft to the staff after the meeting.

§ 753.10

Subdivision (c). Subdivision (c) permits partition compelled by the

holder of a lien that fs "on a parity with that on which the owner's title
iz based." This provision is based on gz portion of existing Section 752 that
vas emacted in 1943. It has been used, insofar as the appellate reports in-

dicate, almost exclusively by one litigant. See, e,g., Elbert, Ltd. v. Nolan,

32 Cal.2d 610, 197 P.2d 537 (1948); Elvert, Ltd, v. Clare, 40 Cal.2d 498, 254

P.2d 20 (1953); Elvert, Itd, v. San Diego, 116 Cal. App.2d 660, 254 P.24 98

{1953); Paules v. Elvert, Ltd., 136 Cal. App.2a 326, 288 P.2d 948 {1955).
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The situation that typically arises in these cases is that the plaintiff
seeking partition of the property has a lien derived from unpaid bonds for
improvement assessments. The defendant acquired title to the property through
a tax sale. When the defendant cobjJects to partition of his property at the
instance of plaintiff lienhelderon the ground that foreclosure of the lien is
barred by the statute of limitations, plaintiff points to this 1943 provision
and shows that hls lien is on a "parity" with the lien upon which the owner's
title 1s based, thereby entitling him to partition.

The staff suggests that this provision be repealed. It appears from the
cases to be simply a clever device whereby the bondholder who is precluded
from foreclosing by the statute of limitations may nevertheless enforce his
lien, If it is the policy of the state to provide a lengthened statute of
limitations, this should be done directly rather than by making partition a

tool for accomplishing it indirectly.

§ 754.30

As the Comment to this section indicates, the section merely reiterates
authority and standards given to the court in other sections. The staff sees
no point in duplicating these statements of authority, particularly since par-
tition actions {unlike eminent domain Eroceedings) are located in the part of
the code relating to civil actions and are clearly governed by the general

provisions of that part of the code.

§ 755.40
This section incorporates portions of Code of Civil Procedure Section
1245.3, a provision which the Commission has proposed to replace in connection

with its eminent domain recommendations. The staff therefore recommends
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that this section parallel the Commission's proposed replacement section:

754.40. (a) If a person described in Section T54.10 1s dead
and the plaintiff knows of a duly qualified and acting personal repre~
sentative of such person, the plaintiff shall name such personal
representative as a defendant. If a person described in Section 754,10
is dead or is believed by the plaintiff to be dead and if plaintiff
knows of no duly qualified and acting personal representative of the
estate of such person and states these facts in an affidavit filed with
the complaint, plaintiff may name as defendants “the heirs and devisees
of (naming such deceased person), decessed, and all
persons claiming by, through, or under said decedent," naming them in
that manner and, where it is stated in the affidavit that such person
is believed by the plaintiff to be dead, such person may also be named
a8 g defendant.

{v) In addition to those persons described in Sectien 754.10, the
plaintiff may name as defendants "all persons unknown claiming any right,
title, or interest in or to the property,” naming them in that manner.

The provisions relating to manner of service and the effect of the judgment
should be included in the service and Judgment sections. as was done in the

Eminent Domain Iaw.

§8 755.10-755.€0

Except for the portion placing jurisdiction in the superior court,

these sections relating to 1lis pendens are unnecessary. Section T55.10
duplicates the general lis pendens requirements of Code of Civil Procedure
Section 409. Moreover, as we discovered in comnection with eminent domain,
the provision that the plaintiff "must" record a lis pendens is directory

only, for the plaintiff's own protection. See, e.g., Rutledge v. Rutledge,

119 Cal. App.2d 114, 259 P.23 79 {1953)(1is pendens not a prerequisite to
valid judgment in partition proceeding). The provision approved by the Com-
mission for eminent domain proceedings: is:

The plaintiff, at the time of the commencement of an eminent domain
proceeding, or at any time thereafter, may record a notice of the pen=
dency of the proceeding in the office of the county recorder of any
county in which property described in the complaint is located.

The Comment refers to the effect of failure to file a lis pendens.
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§ 756.10

The requirement in this section that the summons name the parties
merely duplicates the general requirements of Code of Civil Procedure Section
412.20. The requirement of & deseription of the property is unnecessary since
a description will appear in the complaint that accompanies the summons. The
provision approved by the Commission for eminent domain reads:

{(a) Except as provided in subdivision (b), the form and contents
of the summons shall be as in civil actions generally.

(b) Where process is served by publication, in mddition to the
sumnons, the publication shall describe the property sought to be taken
in 8 manner reasonably calculated to glve persons with an interest in
the property actusl notice of the pending proceeding.

§ 756.20
This section is based on an eminent domain section that the Commission

has proposed to repeal since the summons will no longer duplicate the des-

eription of property in the complaint.

§ 757.10
The duplication of general service provisions in this section is unneces-
saxy. The Commission’s proposed eminent domain section reads:

Where the court orders service by publication, it shail also order
the plaintiff (1) to post a copy of the summons and complaint on the
property sought to be taken and (2), if not aiready recorded, to record
4 notice of the pendency of the proceeding in the manner provided by
Section [755.10]. Such posting and recording shall be done not later
than 10 days after the dste the order is made.

The Cormment to the eminent domain section indicates that, where the ldentity
or location of a defendant is not known. so that service by other means is not

possible, the court will order service by publication pursuant to Section

k15.50.
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§ 759.10
Since partition actions are civil actions, this section incorporating

the rules governing civil actions is unnecessary.

§ 760.10

The Commission has previously determined that the partition statute
should maintain a moderate preference for physical division of property while
moving to liberelize the ability of the court to order a sale where appropri-
ate. The staff offers the following section, based on Massachusetts Ann. Iaws,
Ch, 241 § 31;

(a) Except as otherwise provided by statute, the court shall
order that property be partitioned by division a8 ‘provided in this
article.

(b) If the court finds that the Property cannot be divided
advantageously to the coowners, the court shall order that the

property be partitioned by sale as provided in Article 4 (commencing
with Section 764.10).

§ 764.30

If the staff proposal for the standard for determining when a sale may

be cordered is acceptable, this section should be rephrased:

If the court finde that the rroperty to be partitioned includes
property that cannot be divided advantageously to the coowoera whkilkl -
the remainder can be so divided, the court shall order that such
property be severed and partitioned by sale as provided in this article
and the remainder partitioned by division as provided in Article 3
(commencing with Section 760.10).

New Sections

Right to partition. The Commission hes previously determined that the

rartition statute should codify the right to partition unless partition is
shown te be ineguitable under the circumstances of the case. The staff offers

the following draft, based in Kansas Stats. Ann., Code Civ. Proc. § 60-1003:
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The court shall order partition of property as provided in this
chapter upon application of any person entitled thereto unlees it is
shown that partition of the property would result in extraordinary
hardship or oppression.

Sales procedures agreed to by the parties. The Commission has previously

determined that the statute should include express muthority for the court to
order any sales procedures, such ag appointment of an exclusive broker, that
the parties agree to. Here is a staff draft of such a provision:
Notwithstanding any other provision of this chapter, in case of a
sale of the property, the court shall order any sale procedures express=

ly agreed to 1n writing by all the parties to the action.

Division by parcel. The Commission has previously determined that, where

property is to be divided, if it consists of several parcels,the parcels.should
not be split up but should be distributed among the coowners- with appropriate
payment of owelty. Here is a staff draft of such a provision:
Where real property to be divided consists of more than one known
lot or parcel, the court shall, 1f practiceble, order that the property
be divided by known lot or parcel, without other internal division, and
distributed to the persons entitled thereto. The court shall further
order that compensation be made among such persons if necessary to
satisfy their proportionate interests in the property so divided.
To facilitate this type of division by parcel, the Commission also requested
that the following type of joinder provision be added:
If property not joined in a partition action is owned exclusively
by the parties to the action, the court shall, upon motion of any defend-
ant, order that such property be joined in the partition action.

Accrugl of interest on amounts due for serviees of third persons in cage

of deley in payment. The Commission reguested that the staff consider the

possibility of providing for the accrual of interest where persons such as
appraisers, surveyers,  brokers, and the like have rendered services but must

wait a long time for compensation. The staff believes that such a provision



might help in obtaining competent services. The referee should be able to
provide in the contract for interest not to exceed the legal rate:

A contract for the services of an expert in the partition action
may provide for the accrual of interest at a rate not in excess of
the legal rate for amounts due under the contract that are not paid
within three months after the time they become due and payable.

Respectfully submitted,

Nathaniel Sterling
Staff Counsel



" APPENDIX
DRAFT ACT FOR REVISION OF CHAFTER 4, TITLE 1C

PART 2, CODE OF CIVIL PROCEDURE

Sec. 1. Chapter 4 (commencing with Section 752) of Title 10 of part 2
of the Code of Civil Procedure is repealed.
Sec. 2. Chapter 4 (commencing with Section 752.10) is added to Title

10 of Part 2 of the Code of Civil Procedure, to read:

Article 1. Definitions

752.10. Unless the context otherwise requires

(a) "Action" means the proceeding provided for by this chapter;

(b) "Co-owner" means a person having an ownership estate in the property,
real or personal, sought to be partitioned;

(¢) "Encumbrance" includes, in the case of real property, a deed of
trust, mortgage and reserved title under a contract of purchase and sale, and,
in the case of perscnal property, a security interesi, as defined in the Com-
mercial Code;

(@) "Guardian" includes conservator and similar fiduciary;

(e} "Ownership estate" means an estate of inheritance, for life or for
years;

(£} "Remainder" includes reversion;

(g) "Title report" includes a preliminary title report, a policy of
title insurance, a litigation report, a written guarantee &s to necessary
parties, an abstract of title, and a chattel 1lien report.

Comment. The definitions in Section 752.10 are not intended to make
substantive changes. They include references to persongl property. See

present Section 752a, added in 1919, and referring to the general applicability
of the chapter to personal property owned by several persons as co-owners.
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752.20. In cases not specifically provided for, the general provisions
of this chapter govern actions for the partition of personal property, as

nearly as they apply.
Comment. Based on second sentence of present Section 752a.

Article 2. Action For Partition-General

T53.10. An action for the partition of property may be maintained

{a) By one or more co-owners when the property or cwnership estates
therein are owned by several persons as joint temants or tenants in common; or

(b) As provided in Article 5 ( commencing with Section 770.10) when the
ownership estates consist solely of successive estates; or

(c) By the owner or holder of a lien on real property when the real
property is subject to a lien which is on a rarity with that on which the
owner's title is based.

Comment. BSubdivisions {a} and (c) continue without substantive change
corresponding provisions of present Sectlon 752. In subdivision {a), "co-
owvners" and "ownership estates" are to be read with subdivisions (b} and (e)
of new Section 752.10 (definitions). In subdivision (a} "property" is used
in contrast to "ownership estates" to denote property which is the subject
to absolute ownership.

Subdivision (b) mekes a substantive change in present Section 752 by
removing from general partition provisions cases in which there is no con-
current undivided ownership interest in the properiy, but only successive
estates. These cases are subject to a different procedure, as set forth
in new Article 5, infra. Example: A parcel of real property is transferred
to A for life, remdinder to B or if he predecease A, to his issue per stirpes.

753.20. (a) 1If several persons own condominiums in a condominium
project, as such terms are defined in Sections 783 and 1350 of the Civil Code,
One or more may malntain an action for partition by sale of the entire project,
as if the owners of all condominiums in the preject were tenants in common in

the entire project in the same proportions as theilr interests in common areas.
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(b) Such partition shall be made only upon the showing (i) within three
Years after damage to or destructian of the preject which renders a material
part thereof unfit for its use prior thereto, the project has not been re-
built or repaired substantially to its state prior to its damage or destruc-
tionor, (ii) three-~fourths or more of the project has been destroyed or sub-
stantially damaged, and condominium owners holding a 50 percent interest, or
more, in the common areas are opposed to repair or restoration of the project,
or, (1ii)} the project has been in existence in excess of 50 years, iz obsgo-
lete and uneconomic, and condominium owners holding a 50 percent interest, or
more, in the common areas are opposed to repair or restoration of the project,
or (iv) conditions for such a partition by sale set forth in restrictions
entered into with respect to such project pursuant to the provisions of Chapter
1 (commencing with Section 1350), Title 6, Part 4, Division 2 of the Civil Code
have been met.

Comment. Bection 753.20 continues present Section 752b without sub-
stantive change.

753.30. It is not necessary to join as defendants or set forth the
interests of

{a) Persons whose only interest is that of a 1esse¢, royalty-owner,
lessor-owner of other real property in the community, unit or pooled ares, or
working interest owner, or persons claiming under them, when the property 1is
subject to a lease, community lease, unit agreement or other pooling arrange-
ment with respect to oil or gas or both, but no sale or judgment shall affect
the interests of such persons not made defendants;

(b) Persoms having a conveyance of, or claiming an encumbrance or lien
on the property, or scme part of it, unless such conveyance, encumbrance or
lien appears of record or is known to the plaintiff.
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Comment. Section 753.30 contirues present Section 753.1 without sube-
stantive change, in subdivision {(a}. Section 753.30 contimues present Sec-
tion 754, without substantive change, in subdivision {(t). "Encumbrance"
has been added for technical clarity. "(O)r is known to the plaintiff" is
added, to reflect interpretation of the present Act that a plaintiff having
knowledge of a defendant's lien is required to set it forth. See Stewart v.
Abermathy, 62 Cal. App.2d 429, 432, 14k P.2d 8k, (1o4k).

754.10. Subject to Section 753.3C and except as otherwise required for
& particular action, the complaint shall state:

(a) The real property involved, by particular description and by street
address or common designation, the personal property involved, and the usual
location of tangible property;

(b) Plaintiff's undivided ovnership estate or estates, and any other
right, title or interest in, or encumbrance or lien on, the property, owned,
held or claimed by him;

(c) So far as known to the plaintiff, the other undivided ownership
estates in, and every other right, title or interest in or on the property,
including liens and encumbrances, owned, held or claimed by persons other
than the plaintiff.

Comment. Section 754.10 continues, but in more detail, the provisions
of the first part of present Section 753.

754.20. VWhen an ownership is uncertain by reason of a limitation such
as & transfer to a member or members of a designated class who are not ascer-
tained or who are unborn, a transfer ty way of contingent remainder, or vested
remainder subject to defeasance, or executory devise, or similar disposition,
or if the identity of the owner or extent of his share or interest is un-
known, the complaint shall state, so far as known to the plaintiff (i) the
relevant facts, in brief, (ii} the names and ages, and the legal disability,

1f any, of the persons in being who would be entitled to ownership of the
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estate or other interest, if the event or contingency upon which their esgtate
or right depends had occurred immediately prior to the commencement of the

action.

Comment. Section 754.20 is based in part upon principles stated in
present Section 753. However, Section 754.20 is substantially different.
It requires more explicit pleading to aid the court and parties in determin-
ing (i) issues as to indispensible parties; {ii) the need for or propriety
of appointing one or more guardians ad litem for "unknown," "unborn," or
"unascertained” persons pursuant to Section 373.5 of the Code of Civil Pro-
cedure, or appointing a guardisn ad litem for a minor or incompetent person
or persons who are individual defendants, pursuant to Sections 372 and 373
of the Code of Civil Procedure.

If the plaintiff alleges that he has no information as to the owners or
presumptive owners, or of the extent of their shares or interests, the basgis
Tfor such lack of information should be stated, so the court may determine
whether further steps should be taken to assure the DPresence Qr representa-
tion of all indispensible parties. Wording in present Section 753
referring to the nonjoinder of "parties" unknown or whose share or
interest is uncertain or contingent, or dependent upon executory devise,
or by way of contingent remainder ("so that such parties cannot be named")
is omitted. That wording can be taken to imply that the presence of per-
sons in being having such interests iz not required because, first, such
persens are brought into the action by summons directed to “"unknown owhers,"
and, second, the court itself is required to make provisions for the protec-
tion of such interests and their owners. In practice, the guoted words are
not taken at such literal meaning.

75%.30. 1In cases specified in Section 754.20 the court shall make such
order or orders for joinder of parties defendant, for appointment of a guard-
ian or guardians ad litem pursuant to Section 373.5 and for appointment of
a8 guardian ad litem or gusrdians ad litem pursuant to Sections 372 and 373
a5 are necessary or proper.

Comment. Section 754.30 is new. Though the subject is covered by the
general requirements of Section 389 of the Code of Civil Procedure, a speci-
fic statement for partition actions seems desirable.

Section 754.30 gives the court flexibility in determining what steps

will satisfy the requirement for joinder of rarties and representation of
their interests according to the ecircumstances of the case.



For example, it seems proper for the court to apply principles of virtual
representation or to appoint guardians ad litem for a class of bPersons, as
provided in Section 373.5 of the Code of Civil Procedure, or both. pAddition-
ally, the Act elsewhere contains provisions for the protection of the interests
of so-called "unknown owhers" {persons not in being or who are unascertained
or unknown} by decree or order. See generally Mabry v. Scott, 51 Cal. App.2d
245, 124 p.2a 659 (1942), cert. denied, 317 U.S. 670, 87 L. ed 538, 63 S. Ct.
75 (1942); ILos Angeles County v. Winans, 13 Cal. App. 234, 109 P. 640 (1910);
Garside v. Garside, 80 Cal. App.2ad 318, 181 p.2d 665 (1947).

T54%.40. The plaintiff may name as defendants, in addition to persons who
appear of record or are known to plaintiff to have or claim an interest in the
property, "All Persons Unknown" clalming any title or interest in the property, "

and "The heirs and devisees of (name of deceased claimant),

deceased, and all persons claiming by, through, or under saig decedent," and

a decedent, as provided in Section 1245.3 of this code. The provisions of Sec-
tion 1245.3, insofar as they relate to Jurisdiction, process and effect of the
Judgment, shall apply, as nearly as may be. If the action inmvolves perscnal
property, reference shall be made to legatees of the decedent.

Comment. Section 754.%0 is new. Section 1245.3 of the Code of Civil
Procedure contains procedures for naming and serving unknown defendants in an
eminent domain action. The second sentence of Section T54.40 1s intended to
exclude the second parégraph of Section 1245.3 which relates to determining
the value of the interest or damages of unknown defendsnts and payment of
proceeds to the clerk. This phase 15 separately provided for herein. Since
the partition action may involve personal property, in whole or in part, the
last sentence of Section 754.40 is added.

755.10. TImmediately after filing the complaint in the superior court, the
plaintiff must record in the office of every county in which any real property
is situated a notice of the pendency of the action, containing the names of the
varties, so far as known, and a statement of any defendants sued by general
designation pursuant to Section 754.40, the object of the action, and a descrip-

tion of . the property to be affected thereby. If other real property is thereafter

- included in the action, the plaintiff must promptly record a supplemental notice
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in like form. From the time of filing any such notice for record all persons

shall be deemed to have notice of the rendency of the action.

Comment. BSection 755.10 is based on present Section 755. However, the
second sentence, relating to real property which thereafter may be included
is new, Alsoc, the notice will be required to refer to defendants sued by
general designation pursuant to Section 754.40. Since the partition action
is quasi in rem, it does not seem appropriate to include qualifying wording
now found in the general 1lis pendens section (CCP 409) that a purchaser or
encumbrancer is placed upon notice only of the pendency of the action against
"parties designated by their true names."

755.20. If the notice required by Section 755.10 is not filed for record,
the court, upon motion of a party, or upon its own motion, may stay the action
until the notice is so filed, and may order the plaintiff, or another party
on behalf of plaintiff, to file the notice at plaintiff's expense.

Comment. Section 755.20 is new. The recording of the lis pendens is an
essential step in the partition action. Prompt filing of the notice for record
enables the court to deal with the title with certainty. The court should be
authorized to take steps to insure that the notice is filed.

756.10. The summons shall contain the names of the parties, including
parties sued by general designation pursuant to Section 754.40, and a descrip-
tion of the property sought to be partitioned. Otherwise, it shall be in the
form of a summons in eivil actions.

Comuent. Section 756.10 is changed in wording from present Section 756.
The reference to "parties sued by general designation pursuant to Section
T54.40" is intended to supplant wording in Section 756 that when the complaint
shows that a person has or claims an interest in or lien upon the property
whose name is unknown to the plaintiff, the summons must also be directed to
all persons unknown who have or claim any interest in or lien upon the property.
Wording in Section 756 that the summons must be directed to all of the persons
named as defendants is omitted, in view of Section 756.20, infra. See also
Comment under Section 758.10, infrs.

756.20. A summons may be issued which contains only the names of the

defendants to be served therewith and a description of only the property
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sought to be partitioned against such defendants, Judgment based on failure
to appear and answer after service of such summons shall be conclusive against
such defendants in respect only to the property described in such-summons.

Comuent. Section 756.20 is new. It is based on present Section 1245.2
of the Code of Civil Procedure {eminent domain). If there are unknown
parties and several parcels of real property, it should not be required that
the published summons include a description of all parcels.

757.10. The summons shall be served upon known defendants in the manner
provided by Article 3 (commencing with Section 415.10) of Chapter 4 of Title
10 of this code. Defendants sued by general designation pursuant to Section
754.40 shall be served by posting and publication, upon the showing and order
of court, and in the manner provided in Section 1245.3 of this code, except
that publication shell be made pursuant to Section 6064 of the Government Code
in & newspaper of general circulation in the county in which is located the
property, or part thereof, in which the defendant to be served has or mey have
an interest or claim, or, if none, in a newspaper of general circulation in
an adjoining county, to be designated in the order. When publication of
summons is ordered as o a known party, pursuant to Sectlon 415.50 of this
code, the published summons shall include the description of the property set
forth in the summons.

Comment. BSection 757.10 replaces present Section 757. The new section
provides more detail than Section 757. By incorporating Section 1245.3 {eminent
domain}, Section 757.10 in effect adds the requirement of posting to publication.
The wording beginning “except that" is believed desirable to avoid uncertainty
both as to the county of publication and as to when service of summons by publi-
cation is complete. The last sentence is a modification of the last sentence
of present Sectlon 757, to reflect that under new Section 756.20 the summons
may be directed to only some of the defendants.

758.10. If the defendant fails to answer within the time allowed by law,

he is deemed to admit and adopt the allegations of the complaint. Otherwise,
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he shall controvert such of the allegations of the complaint as he does not
wish to be taken as admitted, and shall set forth his estate or interest in
the property, and if he claims a1 encumbrance or lien thereon, he shall state
the date and character of the encumbrance or lien and the amount remaining
due, and vhether he has any additional security therefor, and if 50, its
nature and extent. If he fails to disclose such additional security, he must
be deemed to have waived hisg encumbrance or lien on the property to be parti-

tioned.

Comment. Section 758.10 is substantially the same as bresent Section
758. " The wording Lhus carried forward is believed to have significance when
@ party fails to answer, or fails to set forth his estate or interest or his
lien and data relating thereto. See Stewart v. Abermathy, 62 Cal. App.2d 429,
14h p.2a 8LL (1944), Compare Section 51 of the (ode of Civil Procedure, re-
quiring the court, in a quiet title action based on adverse bossession, to
take evidence of plaintiff's title, and prohibiting Judgment by default., See
also Section 751.1 of the Code of Civil Procedure.

If this section is to be retained in present form, it is suggested con-
sideration be glven to amplifying the information contained in the summons
(Section 756.10, supra.) by requiring the partition summons to contain & nota-
tion, substantially as follows:

This action 1s one for the partition of property. If you have or claim

an interest in, or any lien or encumbrance on, the property.or any part,

Upon proper service of this summons upon you, you must appear and meke a
legal response to the complaint, to avoid prejudice to, or loss of rights.

759.10. Except as otherwise provided in, or inconsistent with the pur-
poses of, this chapter, the statutes and the rules of the Judicial Council

governing practice and procedure in civil actlions generally shall apply.

Comment. Section 759.10 is new. For similar expressions, see, e.g.,
Sections 1256, 1256.1 and 1257 of the Code of Civil Procedure (eminent domain),
and Section 1233 of the Probate Code.

759.20. An action for partition is equitable in nature. The provisions

of this chapter shall be liberally construed in aid of the court's jurisdiction.
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Comment. Section 759.20 is new. Though California cases have repeatedly
emphasized the eguitable nature of the statutory proceeding, s legislative
declaration, as above, will tend to avoid or minimize technical attacks upon
orders or judgments, on the ground that the Act itself is the precise measure
of the court's power, i.e., that the court has Jurisdiction only within the
framewnrk of the specific statutory provisions.

Article 3

Mode of Partition-Partition By Division
760.10. Except as otherwise provided by statute, the property shall be
partitioned by division pursuant to this article, unless it appears by the
evidence or a referee's report that a partition by division cannot be had with-

out great prejudice to the co-owners.

Comment. Section 760.10 is new in wording. It contimues the general
principle stated in present Secticn 763, first sentence (real property) and
present Section 752a (personal property) that partition in kind is reguired,
unless such partition cannot be made without great prejudice to the co-owners.
However, wording added to Section 763 in 1927 that partition by sale may be
required by a life tenmant when the property is subject to a contingent remain-
der is omitted, since the subject of successive estates is separately covered.
See under Article 5, infra.

Section 760.10 derives certain wording ("a partition cannot be had . . .")
from present Section 7528, rather than following wording in present Section
763 ("the property . . . is so situated that partition cannot be made . . .")
on the ground the former is a more precise statement.

Section 760.10 omits certain wording found in Section 763 (“"the property
or any part of it is so situated . . ."}, on the ground that reference to
"part” of the property is ambiguous and the subject should be more specifically
treated. See Sections T61.50 and 764.30, infra.

Section 760.10 adds wording making clear that an order for sale, rather
than partition in kind, mey be based upon a referee's report. Present Section
763, first sentence, refers to "evidence." Tt does not seem to be advisable
to add a reference to judicial notice. Such a reference could be misleading.
If, for example, a city lot is almost wholly occupied by a dwelling or apartment
house, so that partition in kind is impracticable, that fact can be easily
established by brief evidence, admissions in pleadings or a stipulation of fact.

760.20. The power of the court to order partition by division or by sale

is not limited by allegations or admissions in the pleadings.
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Comment. Bection 760.20 is a more complete statement of provisions found
in present Section 763, first sentence ("whether alleged in the complaint or
not").

760.30. Unless another mode of partition is required or permitted by
statute, upon the requisite proofs being made, the court shall order partition
by division according to the respective rights of the co-owners as ascertained
by the court, and designate the portion to remain undivided for CO-OWNners whose
interests remain unknown, or are not ascertained.

Comment. Section 760.30 continues without substantive change comparable
provisions in present Section 763, first paragraph. The words "upon requisite
proofs being made" are retained.

764.40. The court shall appoint three referees or, with the consent of
the parties, one referee who shall have all the powers and perform the duties
of three referees to make the division.

Comment. Section 760.30 continues without substantive change comparable
provisions of present Section 763, first sentence. Other provisions as to the
appointment of referees for division or sale are set forth in Sections 764.10
and 764.20, infra.

761.10. In partition by division, the referees shall divide the property,
and allot the several portions thereof to the respeciive co-owners, quantity
and quality relatively considered, according to the respective rights of the
rarties as determined by the court pursuant to this chapter, desighating the
several portions by proper landmarks, and, with the approval of the court, may
engage the services of a surveyor with the necessary assistants to aid them.

Comment. Section 761.10 continues, without substantive change comparable
provisions in present Sectilon 764, first sentence, except that a requirement
for awproval by the court, btefore a surveyor is engaged by the referees is added.

Amounts involved in such services may be substantiazl, and means of rayment may
present a problem. Hence, the new requirement is added for court approval,
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761.20. 1In partition by division, whenever the same can be done without
material injury to the rights anrd interests of cther co-owners, the referees
shall

(a) Allot to a purchaser, his heirs or assigns, the land described as a
specific tract by metes and tounds in a deed of conveyance executed by one or
more of the co-owners, purporting to convey the whole title to the specific
tract to the purchaser in fee and in severalty, or take such other action as
will make such deed effective as a conveyance of the whole title to the speci-
fic tract;

(b) Allot to each co-owner lands which embrace, so far as practicable,
improvements which he has made for himself, the value of such improvements to
be disregarded in making the sllotment.

Comment. Seetion 761.20, sub-paragraphs (a) and (b), continue without
substantive change compareable provisions in the fourth and fifth sentences,
respectively, of present Sectlon 764. In sub~paragraph (b) of Section 761.20,
the provisions in the fifth sentence of Section 764 are re-worded to express
the intent more clearly, i.e., the improvements referred to are those made by
8 co-owner for his benefit, and not for the common benefit, and the word
"valuation" has been omitted, since, generally, there is no requirement for
& valuation of parcels or sub-parcels in a rartition by division.

761.30. In partition by division, the referees shall make determinations

and recommendations as to ways, roads, streets and easements required by Sec-

tion 782.30.
Comment. Section 761.30 is a reference section only.

761.40. In partition by division, the referees may recommend, and the
court may adjudge, compensation to be made by one co-owner to another, but such
compensation shall not be required to be made by unknown co-owners, nor by a
minor unless it appears that the minor has sufficient personal property for
that purpose and that his interest will be promoted therehby.
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Comment. Section 761.40 contimes without substantive change present
Section 792, first sentence. The second sentence of Section 792 {("(I)n all
cases the court has power to make compensatory adjusiment . . . according to
the ordinary principles of equity") is placed in Section 780.50, infrs.

761.50. When part of a parcel of real property is ordered partitioned
by sale, as provided in Section 76L.30, the remainder shall be partitioned by
division, as provided in this article.

Comment. Section 761.50 is new. It is & conforming section to new Sec-
tion 764730, infra.

762.10. Upon division of the property, the referees shall meke a report
of theilr proceedings, specifying the manner in which they have executed their
trust, and describing the property divided, the shares alloted to each party,
with & particular description of each share, any compensatory adjustment recom-
mended, and any determination and recommendations as to ways, roads, streets
and easements pursuvant to Section 782.30. Any party, upon 10 dayb® notice to
the other parties who have appeared, may move the court to confirm, change,
modify or set aside such report. The referees, upon 10 days' notice to the
parties who have appeared, may move the court to confirm the report.

Comment. Section 762.10 contimes comparable provisions in present Sece
tion 765 with the following changes: (1) specific reference is made to any
recommendations of the refereces as to compensatory adjustments or as to ways,
roads, streets and easements; (2) the referees themselves may move to confirm
the report. See present Section 784 (sale).

762.20. The court may confirm, change, modify or set aside the report,
and, if necessary, appoint new referees. Upon the report being confirmed, Judg-~
ment shall be entered that such partition be éffectual forever. The Judgment

is binding and conclusive as provided in Article 11 (commencing with Section

763.10).
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Comment. BSection 762.20 continues without substantive change comparable
provisions in present Section 766. Provisions in Section 766 which specify
in detail the manner in which the Judgment is binding are replaced by similar
provisions in new Section 783.20.

Article 4

Partition By Sale
T764.10. When rartition by sale is or may be required, the court shall
appoint one referee, or with the consent of the Cco-owWiers, three referees for

that purpose.

Comment. Section 764.10 is new. It establishes one sale referee as the
norm. A sale conducted by three referees is cumbersome, though it may be
desirable in unusual cases when the co-owners agree. On interpretation of
present statutory provisions, see Hughes v. Devlin, 23 Cal. 501 (1863 )(upholding
power of court to appoint one referee); Ahr v. Ahr, 153 Cal. App.2d 1, 314 P. 95
(1957 )(refusing on appeal to consider guestion because no objection to one
referee vas made at the trial); corpare Parmelee v. Brainard, 62 Cal. App.2d 182,
14k P24 381 (194%)(alternative ground of reversal, on appeal, thet one referee
was appointed for sale, without citation of Hughes decision).

764.20. The same person or persons may be appointed as referee or referees
for division and sale or a different Person or persons may be appointed for the
respective functions or one of three referees may be appointed to act in both
capacities,

Comment. Section 764.20 is new. Its purpose is to give the court flexi-
bllity in appointing referees for division or for sale or both.

764.30. When & tract of land includes land which is of a special nature
because of location, use classification, improvements or other reason and which
cannot be partitioned by division without great prejudice to the co-owners, and

the remainder may be partitioned without such prejudice, the land which is of

& special nature may be ordered severed and sold.
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Comment. Section T64.30 is new. t replaces general wording in present
Section 763 that if it appears "any part" of the property is so situated that
1t cannot be partitioned without great prejudice to the owners, the court may
order a sale of "the property.” Section 76L.30 may be at least partially at
variance wvith expressions in East Shore Co. v. Richmond Belt Ry., 172 Cal. 1T7h,
155 P. 999 (1916),to the effect THat 1T some part of the common lands is of
far more value than other parts, the referees can take these matters into
account in making the partition. The rule stated in Sectlion 764.30 is believed
more consistent with the basic principle of partition in kind. It avoids the
unfairness of awarding readily vendible property of small area to- Co-owner A and
awarding & large area of unimproved property which is not readily vendible to
Co-owner B. However, there may be cases where the tract consiste of "unit"
property and the proposed rule would not apply.

765.10. Except as otherwise provided by statute, a sale of property, real
or personal, shall be at public auction or by private sale, as may be designated
by the court, or,if the court does not designate, as the referee in his discre-
tion may determine.

Comment. Sectlion 765.10 is new. It permits the court to designate the
type of sale; otherwise the matter is one for the discretion of the referee.
Present Section 775 refers to a sale at public auction or at private sale, as
the referee shall judge to be most beneficial to all parties interested.

765.20. Items of personal property not part of a unit sale may bé sold
separately or as a lot or lots, as the court may direct or, if the court does
not direct, as the referee in his discretion may determine.

Comment. Section 765.20 is new. The present Act has not provisions on
this subject.

765.30. Unless they are ordered sold as a unit, several known lots or
parcels of real property shall be sold separately.

Comment. Section 765.30 is new, but states the principle of present
Section 782 that "(I)f the premises consist of distinct farms or lots, they
must be sold separately.” The words "several known lots or parcels” are derived
from the execution statutes. BSee Section 632 of the Code of Civil Procedure.
The words do not necessarily refer to legal descriptions of tracts or lots.

If the referee is in doubt as to how to proceed under this section or the two

preceding sections, he may petition the court for instructions.
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765.40. When real and personal property is ordered sold as a unit, it

shall be sold under one bid.

Comment. Section 765.40 is new. See generally Section T45.5 of the
Probate Code, referring to sale under "one bid."

766.10. Except as otherwise provided by statute, the sale shall be upon
the following notice:

{(a) In the case of real property or a leasehold estate therein, or a
sale of unit property in which is included real property or such a leasehold
estate, by publication and posting of notice of sale in the manner required
for the sale of real property upon executlon;

(b} In case of persoml property not included in unit property, by
posting of notice of sale in the manner required for sale of like property
upon execution;

{c) In either case, upon such additional notice as the court may order.

Comment. Section 766.10 is new. With succeeding sections, it replaces
present Section 775, which contains an unsatisfactory reference to procedure
in decedents' estates for & private sale of real property. The provisions &s
to notice of sale upon execution are definite, both for real and personal
property. Section 766.10 incorporates only the publication and posting pro-
visions of the execution statutes. See Section 692 of the Code of Civil Pro-
cedure. It Yoes not appear necessary or desirable to add provisions for
delivering or mailing notice of sale to the co-owners. Such persons have
means of keeping informed. Upon a balancing of interests, even a "courtesy"
notice provision appears inadvisable, in view of the quasi in rem nature of
the judgment. In some types of sales, the court may deem it desirable to
order other types of notice, such as dlsplay or clessified advertisements.

Section 766.10 does not include provisions governing sales in decedents'
estates which permit the court to shorten publication time in case of a private
sale of real property, to shorten time for notice of sale of personal property,
or to dispense with published notice of sale iIf the real property is valued
at $1,000, or less. See Probate Code Sections 772, 780, 782. Such provisions
are not deemed suffiently important in pertition sales.
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766.20. In case of private sale, the notice shall state the date on or
after which the sale will be made and a place of business of the referee or
his attorney at which written offers may be left. In case of sale at public
auction or private sale, the notice shall contain a brief reference to the
principal terms of sale; as applicable, including but not limited to, the
following: minimum bid, right to reject all bids, terms of a credit, any prior
estate, right, claim, encumbrance or lien subject to which title will be
tranaferred, escrow and title insurance expenses, and procedure as tc in-
creased offers st court confirmation and agents? commissions, as provided in
Section 768.20.

In lieu thereof, the notice may refer to an order of court or to a
written statement setting forth such matters which may be inspected at a
place of business above mentioned.

Comment. Section 766.20 is new. It is intended to provide a meaningful
notice of sale, in a practical manner. In real property sales in decedents'
estates, the published notice includes some of the matters listed, upon
occaslon, as a voluntary practice by fiduciaries. For legal requirements in
such sales, see Sections 772, 780, 782 of the Probate Code. However, the
partition sale procedure differs from probate sale procedure. More detailed
information is desirable. The present Act is more general, i.e., "In all . . .
sales . . . the terms must be made known at the time" (Section f82); in a
sale at public auction, the notice "must state the terms of sale," and, if
the property "is to be sold subject to a prior estate, cherge or lien, that
must be stated in the notice." (Present Section 775.)

766.30. If the property Lo be sold is

(a) Perishable property or personal property which will depreciate in
value if not disposed of promptly or which will incur loss by being kept; or

(b) A stock, bond, voting trust certificate, stock warrant or subscrip-
tion right, or a land trust certificate, certificate of beneficial interest
in trust, investment trust certificate, mortgage participation certificate, or

any other security, or a certificate of deposit for any thereof.
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it may be ordered sold upon such notice and conditions, if any, as the court
may prescribe. Title shall pass without court confirmation, unless the court
shall otherwise order. If the property is sold without the need for court
confirmation, the referee shall be responsible for the actual value until,
after return and proper showing, the court shall approve the sale.

Comment. Section 766.30 is new. It follows, in part, Sections 770 and
771l of the Probate Code. However, the court is authorized to reguire court
confirmation. When time permits, court confirration will eliminate the poten-
tial liability of the referee stated in the last sentence. The sale of a
security will not be usual in a partition action. The provisions of paragraph
(b), above, are more general than corresponding provisions of Section 771 of
the Probate Code.

766.40. A eale at public auction shall be conducted at the place speci-
fied by court order, or, if none, in a county in which the real property, or
part thereof, is situated, or, if the sale does not involve real property, in
a county in which the persomal property, or part thereof, is siltuated. The
sale may be postponed by the referee by public declaration, as provided for
sales upon execution. Unless required by court order, personal property need
not be present at the sale.

Comment. Section 766.40 is new. It provides procedural detail for sales
at public auction. Generally, it follows execution procedure, except for the
last sentence.

T766.50, If a co-owner or a person entitled to have his encumbrance or
lilen paid out of the proceeds of sale becomes & purchaser, the referee may
take his receipt for such of the proceeds as belong to him upon his giving
securlty, or making arrangements satisfactory to the referee, for payment of

amounts wvhich are or may become due from him on account of expenses of sale,

general costs of the acticon and costs of the reference.
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Comment. Section 766.20 is new in wording, and provides expressly for
asgurances as to payment of the bidder's share of expenses and costs, some
of which will not have been determined at the time of sale in many instances.
Present Section 786 is generally to the same effect, but does not include
wording as to security for expenses and costs.

766.60. Except as provided in Section 766.30, title to the property sola

shall not pass until confirmation by the court.
pomment. Section 766.60 is new but non-substantive.

767.10. After meking a sale or sales, the referee shall report the same
in writing to the court. For each sale, the report shall include (i) a des-
cription of the property sold, {ii) the purcheser's name, (iii) the purchase
price and manner of payment, (iv) other terms and conditions of the sale, in-
cluding, if any, the security taken for the purchase price, {v) any amounts
payable to encumbrancers and lienors, (vli) & statement as to contractual or
other arrangements or conditions as to agents' commissions, {vii) recommenda-
tions as to ways, roads, streets and easements pursuant to Section 782.30, and

{viii} other meteriaml facts relevant to the sale and the confirmation proceed-

ing.

Comment. Section 767.10 is based, in part, upon present Section 784, first
and second sentences. However, more detail is specified, i.e., items (v)
through (viii}, inclusive.

767.20. A purchaser, the referee, or any party who has appeared upon 10
days' notice to the other parties who have appeared, and slso to the purchaser
and referee, 1f such person is not the moving party, may move the court to
confirm or set aside the sale or sales.

Comment. Section 767.20 continues without substantive change present
Section TSE, third sentence.



768.10. Upon the hearing, the court shall examine the report and witnesses
in relation to the same. If it appears the proceedings were unfair or the sum
bid 1s disproportionate to the value, or if it appears that a sum exceeding
such bid by at least 10 percent on the first $10,00C, and 5 percent of the
amount in excess of $10,000, determined after a reasonable allowance for ex-
penses of a new sale, may be obtained upon a new sale, the court may vacate
the sale and order another to be had, of which notice shall be given, and the
sale conducted as if no previous sale had taken place.

If, upon the hearing, an offer exceeding the amount named in the report
by at least 10 percent on the first $10,000, and 5 percent of the amount in
excess of $10,000 is made to the court, in writing, by a responsible bidder,
it is in the discretion of the court to accept such offer and confirm the bid
to such person, or to order & ncw sale. If more than one such offer is made
to the court, in writing, by a responsible person, it is in the discretion of
the court to accept the highest increased offer and to confirm the bid to such
person, or to order a nev sale.

Comment. Section 768.10 is based upon present Section 784, fourth and
Tifth sentences, with the following changes: (1) 1In both paragraphs, the
10%-5% formula is used, in place of the presentl0% formula. No distinction
is made in this respect between sales of real and personsl property. <Compare
Sections 756.5 and 785 of the Probate Code. (2) In the first peragraph,
second sentence, following the words "disproportionate to the value,"” the
word "and" is change to "or"; the words "determined after a reasonable allowance
for expenses of a new sale" are substituted for “"exclusive of the expenses of

a new sale." The latter words have been declared to lack certainty in this
context. See Estate of Naftzer, 24 Cal.2d 595, 150 P.2d 873 (1949).

The new wording ls intended to enlarge the discretion of the court to
order a new sale, by permitting such order where it appears probable that a
new sale, after a reasomable allowance for expenses of a new sale, would bring
more than the stated percentage increase, though no-firm offer be in hand. . To
an extent this ground overlaps another ground ("the sum is disproportinate to
the value"). This latter ground can be glven effect when there is a showing
of gross dlsparity.
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The last sentence of the second paragraph is added for completeness. It
is believed to state present law. See Estate of Griffin, 127 Cal. 543, Shb-
545 (1900 ){ construing former Section 1552 of the Code of Civil Procedure, govern-
ing probate sales); Sting . Beckman, 105 Cal. App.2d 503, 233 P.2d 591 (1951)
(partition sales involving successive overbids, 2 point not discussed).

768.20. (a) This section applies when, in advance of sale, the court
shall have so ordered, or the rarties shall have so agreed.

{b) In a sale governed by this section, the amount of an increased offer
in court shall be determined without regard to agents' commissions, if any,
and the commissions payable on account of the sale shall be fixed by the court,
and shall be divided or limited, as provided in any such instance, for private
sales of real property in decedents' estates, except that if an original offer
or an increased offer is mede to the court by a co-owner, encumbrancer or
lienor not represented by an agent, the amount of an increased offer in court
made by one vwho is not such co-owner, encumbrancer or lienor shall be determined

with regard to agents' commissions, if any, payable on account of the sale.

Comment. Section 368.20 is new. It provides a flexible procedure whereby
the court may order, or the parties in advance of the sale may agree, that the
procedure in private sales of real property in decedents' estates shall apply
to the sale, with one modification. That modification, stated in the last
clause of subdivisicn (b), makes inepplicable the “"gross overbidding" rule when
the original or an increased offer to the court is a "direct" offer of a co-owner,
encumbrancer or lienor.

The rule takes cognizance of two important factors, first, the legiti-
mate interests of co-qwners, encumbrancers and lienors in preserving their
property or contract rights by bidding in the property at what essentially
is & forced sale, and in not being forced to take procedds or a share of
proceeds lesser in amount than they are willing to pay; second, certain
types of property to be sold at partition sale, &nd certain indicated situ-
ations, lend themselves to adoption of the probaté sale method, modified as
ahove,

This epproach better serves the ends of justice than a fixed adoption or
the probate sale procedure. The latter, even with limitations on commissions,
can result in less "net" than a direct offer or increased offer.

Though there 1s no reported California case, it is believed that presently
the court, sitting as a court of equity, has authority to accept increased
offers on a "net overbid" basis (see, generally, Estate of Cole, 12k Cal. App.2d
615, 269 P.2d 739 (1954)) and to fix and, vhere Tiecessary, lLimit and divide
agents' commissions.




Statutory provisions, however, are desirable, so that when the procedure
is availed of under subdivision (a), there will be established rules as to
agents' commissions ordered in advance of sale. For various statutory pro-
visions as to agents' commissione in private sales of real property in probate,
see Sections 760, 761, 761.5 and T85 of the Probate Code.

768.30. Upon confirmation of a sale, the court shall order the referee
to execute & conveyance or other instrument of transfer, as may be required,
and to take securities pursuant to the sale. The order may direct the referee
respecting the disposition of the proceeds of sale. A conveyance of real
property shall be recorded in each county in which the property or part is
situated. The conveyance or transfer pursuant to the order is a bar to all
persons interested in the property, as provided in Article 11 ( commencing with
Section 783.10).

Comment. Section 768.30 continues without substantive change present
Section 7855 (first and second sentences) and part of present Section 787. The
remaining part of Section 787 is covered, without detail, in a general section
{Section 783.10, infra).

768,40, If the purchaser, after confirmation of the sale, refuses to
pay the amount of his bid, the referee may again sell the property at any time
to the highest bidder. If any loss is occasioned thereby, the referee may
recover the amount of such loss and costs and expenses incurred, including a
reasonable attorney's fee, from the bidder so refusing, or the referee, with-
out making 2 re-sale, may maintain an action against the purchaserand, if he
recovers judgment, shall be awarded a reasonable attorney's fee.

Comment. Section 768.40 continues present Section 785, third sentence,
with addition of express provisions for recovery of m reasonable attorney's
fee in either of the events stated. In permitting recovery of a loss by the
referee, present Section 785 refers to "costs incurred." This expression is

ambiguous. The attorney's fee provisions are reasonable in the circumstances
stated in this section.

-00u



768.50. A referee or guardian shall not, nor shall any person for the
benefit of either, be interested in the purchase of any property which is the
subject of the action, except that a guardian may be interested in the pur-
chase of property for the benefit of his ward and & referee or guardian ad
litem in whose favor a lien has been imposed pursuant to this chapter may
purchase the property or the interest of a pariy in a sale vhich is mpade to
enforce the lien. Sales contrary to the provisions of this section are void.

Comment. Section 768.50 continues present Section 783 without substantive
change, except (1) the provisions are applicable to any guardian, rather than
to the guardian of an "infant," and {2) & new provision is added where a

referee or guardian ad litem bids in at a sale held to enforce a lien in his
favor imposed under the chapter.

Article 5

SBuccessive Estates

770.10. When the ownership estates in the property are solely successive
estates, a partition of the property, or part thereof, shall be ordered only
pursuant to this article.

Comment. Section 770.10 and succeeding sections in this article are new.
They are intended to provide different standards when the ownershlp estates
are solely successive estates, thereby replacing certain 1927 amendments to
present Sections 752, 763 and 781.

770.20. The partition of such property, or part thereof, shall be ordered
if the court determines that a partition is in the bhest interests of all the co-
owners, Ilncluding known co-owners and unascertained, unborn and unknown co-owners.
In determining such issue, the court shall consider whether the estate in pos-
session has become unduly burdensome by reason of taxes or ¢ther annual charges,
existing or proposed public improvemeni assessments, expense of ordinary or of
any needed extraordinary repairs, any substantisl change in the character of
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the property or of surrounding property since the creation of the ownership

estates, the provisions of the decree or other writing defining the terms and
conditlons of the ownership estates, the circumstances under which the owner-
ship estates were created, and all other factors which would be considered by

a court of equity in the case of trust property.

Comment. Section 770.20 is new. It vests the court with jurisdiction
to order a partition and specifies generally the guidelines for severing the
co-ownerships as to the entire property or a part of the property.

7i0.30. When all the ownership estates are held in absolute ownership
by persons in being, the court, in its discretion, may order a partition of
all or part of the property by division, sale or appraisal, pursuant to other

provisions of this chapter, as it deems appropriate to the circumstances.

Comment. Section 770.30 is new. Unlike cases of concurrent ownership,
where partition by division i1s the general rule, the court is vested with
discretion to determine the particular mode of partition. Part of the property
may be sold off and ancther part divided, or the court may order only part
sold off, leaving the successive estates in the balance. For partition by
appraisal, the consent of the parties is required. See Article 8, infra.

Sre——

770.40. When all the ownership estates are not held as provided in Sec-

tion 770.30, the property ordered partitioned shall be partitioned by sale.

Comment.. Section 770.40 is new. It is believed that the existence of
future estates or rights which are contingent or subject to defeasance makes
difficult, if not impractical, a partition by divisien, as to any property not
sold.

It can be argued the court should have discretion to authorize an exchange,
or the creation of a trust to administer the property itself, in lieu of the
ordering partition by sale as provided in this article. However, this draft
does not take such advanced steps 1f the creator of such successive estates
hae not made provision therefor. Under Section 770.20, a part only of the pro-
perty may be ordered partitioned. t would seem that many problems can be
resolved bya- sale cf part only of the property.
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770.50. In, or prior Lo making, the order for sale, the court shall
determine whether the sales' proceeds are to be placed in trust for the benefit
of all owners, as provided in Article 6 (commencing with Section 772.10) and,
if not, the value of the proportional interest of the tenant for life or years
entitled to possession of the property sold.

Comment. Section 770.50 is new, in procedural detail. It is & companion
section to Section 772.20, infra. If the court determines not to order the
entire proceeds placed in t¥Ist {see present Section 781 as emended in 1927),
such determination should be made in advance of the sale.

Article 6
Protection Of Estates And Future Interests

772.10. Except as provided in Section 772.20, in all cases of sales,
wvhen it appears that any person has a vested or contingent future estate or
right in any of the property sold, the court shall ascertain and settle the
proportional value of such estate or right, and shall direct such proportion
of the proceeds of sale to be invested, secured, or pald over, in such manner
as will protect the interests of all such persons.

Comment. Section 772.10 continues, without substantive change, the pro-
visions of present Section 781, except for provisions added in 1927 as to
property subject to a life estate with rermainder over. As to the latter, see
Section 772.20, infra.

772.20. Upon 2 sale pursuant to Section 770.40, the court shall direct
the entire proceeds of the sale of the ownership interests to be pald to a
trustee to be appointed by the court, upon security satisfactory to the court,
to be invested and re-invested, the income to be paid to the tenant for life
or for years, and the corpus of the trust estate, upon termination of such
prior estate, to be delivered or paild to the reamindermen as in the decree de-

termined; and the court shall retain jurisdiction for the settlement of the
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accounts of such trustee and in all matters necessary for the proper adminis-
tration of the trust; provided, the court, upon a showing that the establish-
ment of such a trust is not economically feasible or would not serve ihe best
interests of the co-owners, known or unknown, may order the proceeds divided

according to proportional values, and shall order the shares of the proceeds
Lo be invested, secured or paid over, in such maénner as will protect the

interests of the rties or persons in interest.
P

Comment. Section 772.20, to the proviso, continues nresent Section 781
in its provisions for property subjeci to a life estate with remainder over,
excepl that the estate 1o possession may be a term for years, as well as a
life estate. A substantive change is made by the proviso, i.e., the court
need not universally require the proceeds to be placed in trust. A court of
appeal decision has held that the trust disposition is required under the
present Act because of the later enactment of amendments to presemt Section
781, after adoption of present Sections 778 and 779. See Estate of Giacomelos,

1za Crl. A .2a ahl ; Rptr. 245 (1261) Certain out of state cases hold
t a sta ermittin Lhe court to proportional valuation and order
direct pagm o the life tenent of the pro ortl nal value of his estate can-

hot const1tutionally be appllied to property held only in successive estates
acquired before the effective date of the statute. BSee, e.g., Wilhite wv.

Rathburn, 332 Mo. 1208, 61 S.¥.2d 708 (1933).

However, in California since 1872 the Partition Act has permitted this
type of decree in general under Sections 778 and 779. Wording added in 1927
to Section 781 for creation of a trust is permissive ("may"). The California
case cited above does not discuss the guestion of retroactive application.

772.30. Whenever a minor or other person under & disability hes no guard-
ian, money or property due him may be ordered paid or delivered in a manner
authorized by Section 1510 of the Probate Code and subject to the limitations
of that section.

Comment. Section 772.30 is new. Tt is designed to dispense with the
appointment of a guardian in certain cases, by sdopting the procedure of
Probate Code Section 1510.

T72.40. An estate for 1life or years in an undivided share of the whole
property which is entitled to possession may be set off in any part of the
property not ordered sold, either by way of complete or partial satisfaction.
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Comrent. Section 772.40 is intended to state, though in different word-
ing, the substance of present Section 770, with the addition of (1) "which is
entitled to possession" and {2) "elther by way of complete or partial satis-
faction" for clarity.

Article 7

Encumbrances~Adverse Estates Or Interests
TTh.10. As used in this article “
"Encumbrance" lncludes encumbrances and liens of every kind except liens

for property taxes, public improvement assessments or bonds.

"Adverse estate or interest” means the estates, interests rights and

claims described in paragraph (c) of Section 754.10 owned, held or claimed by

persons not named as parties to the action.
Comment. Section TT4.10 is new.

T74.20. Before making any order or decree for partition by any method,
the court, to the extent necessary to grant the relief sought or other appro-
priate relief, shall ascertain the state of the title as between the parties,
except that where there are several unknown persons having an interest in the
property, their rights may be considered together, and shall determine (1)
the validity and priority of, the sums due or to become due upon, encumbrances
of record at the time of the commencement of the asction, or known to the plain-
tiff, and, if the amount remaining due is secured in any manner, the nature and
extent of the security; and (ii) the validity, nature and extent of adverse
estates or interests which were similarly of record or known to the plaintiff.

Comment. Section TT4.20 states, in different wording, and with some en-
largement requirements now stated in present Sections 759 and 76l. Thus, (1)

it is contemplated that before any partition decree or order is made, the
matters above specified will have been determined; (2) the need for determining
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the title upon any mode of partition is states more explitly; (3) the gualify-
ing words "to the extent necessary to grant the relief sought or other appropri-
ate relief" are added, in recognition of the fact not every partition action
contemplates or requires a complete adjudication of title to the property,
including such ratters as easements, and claims of adverse user; and (%) "known
to ‘to the plaintiff" is new.

774.30. The court may order an encumbrancer or the owner, holder or
claimant of an adverse estate or interest not already a party to be joined as
& party defendant.

Comment. Section 774.30 is new. Vhether a person should be required to
be joined will depend upon circumstances, and the relief contemplated. See
Section 774.40, infra.

774.40. The court may appoint a referee to require and receive evidence
or verified proof as to all or any of the mmtters:stated in Section T74.20,
from & party or non-party. Upon application of the referee, a party or a per-
son whose encumbrance, estate or interest is being adjudicated, the court shall
direct the issuance of process to compel attendance of witnesses, the production
of books, documents or things, and filing of verified claims.

Comment. BSection 774.U40 is new. Present Section 761 authorizes the
appointment of a referee to determine whether encumbrances have been paigd,
whether other securlty is held and priority, in lieu of making an encumbrancer
a party. Section T7h.LOD is broader in scope, extending also to estates and
interests. It is not limited to 2 non-party. It also provides for different
process. In some cases, neither joinder as a party nor the appointment of a
referee will be necessary, e.g., the validity and priorlty of an encumbrance:
may be undisputed and a written statement of the amount due and security may be
voluntary supplied by the encumbrancer.

T74.50. The referee shall report his findings and conclusions in writing

to the court, which may conform, modify or set aside the report, or order a

new reference.
Comment. Section 774.50 is based on present Section 762, last sentence.
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775.10. When an encumbrance is on an undivided estate or interest of
any party, if partition is ordered, the encumbrance shall thenceforth be a
charge only on the share assigned to the party but such share shall first be
charged with a just proportion of the costs of the action.

Cormment. Section 775.10 continues present Section 769, without substantive
change.

775.20. When property is sold free of encumbrances, or some thereof, the
proceeds shall be applied under the direction of the court:

1. To pay a just proportion of the general costs of the action;

2. To ypay the costs of the reference;

3. To satisfy of record such encumbrances in their order of priority, if
entitled to priority over the lien under which the owner's title was obtalned;

L, fThe residue among the co-owners according to their respective shares
therein as found by the court, in such manner as the court may direct.

Comment. Section 775.20 continues present Sections 71 and 773, with the
following changes: (1) "When property 1s sold free of encumbrances" is added,
in recognition of the fact that in some partition actions, a sale subject to
encumbrances may be desirable and may be ordered even without a stipulation of
all interested parties (compare Cohen v. Karubian, 276 Cal. App.2d 4k, 80 Cal.
Rptr. 702 (1969), holding that a stipuletion 1s required; see present Section 775,
referring to a sale at public auction "subject to a prior estate, charge or

lien"; {2) subdivision (4) wording "in such manner as the court may direct" is
substituted for the more detailed provisions of present Section T73.

775.30. If a party holding an encumbrance has other security, the court
may, in its discretion, order such security to be exhausted before disiribution
of the proceeds of sale, or that a just deduction be made from the amount of
the encumbrance on account of the other security.

Comment. Section 775.3C continues present Section 772, without substan-
tive change.
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Article B
Partition By Appraisal

777.10. When the undivided interests of all co-owners are undisputed
or have been adjudicated, and all such interests are owned in absolute owner-
ship, the co-owners may agree upon a partition by appraisal pursuant to this
article.

Comment. Section 777.10 and other sections in this article are new. The
purpose of this article i1s to provide an alternative method of partition for
co-ovwners who are willing to agree to the method and whose ownership interests
permit them to avall themselves of this method. t 1s belleved that the offer-
ing of a statutory procedure based upon appraisal by a referee or referees,
with court supervision, will serve the interests of co-owners who find
themselves in dissgreement, in some situations. A4n acquisition method does
not appear to involve the same tax consequences as & partitlion sale. See
3 Rabkin & Johnson, Federal Income, Gift and Estate Taxation, Section 43,01.

Though the same result can be accomplished by an agreement to arbitrate,
the authority of the court under the article proposed is much broader than in
case of arbitration. Moreover, arbitration does not establish or clear title.

777.20. The agreement ghall be in writing filed with the clerk and shall
inciude:

(a) A description of the property;

(b} The names of the parties who have requested the partition and their
respective ownershlp estates;

(¢) The names of the parties who have not requested the partition but’
who are willing to acquire the estates described in (b) above; and the un-
divided ownership estates of the acquiring parties;

{(d) Whether one or three referees shall be appointed, and the name or
names of & person or persons to whose appointment the interested parties consent;

{e} The date or dates as of which the ownership estates to be acquired

shall be appraised;
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(f) Other terms mutually agreed upon which may include, but not by limi-
tation, provisions as to abandonment of the proceeding if the appraised value
of the ownership estate or estates to be acguired exceeds a stated amount or
amounts; required deposits on account of purchse price; terms of any credit;
title and objections to title, and payment of the expenses of the proceeding
authorized by this article and of costs of the action.

Comment. Sectlion 777.20 is new. Tt establishes the framework for the
agreement of the parties without, however, providing a fixed form of agreement.

T77.30. If the court determines that the agreement complies with Section
T77.20, that the terms and condlitions are eguitable and that there are no ob-
Jections to the proposed procedure, it shall approve the agreement and stay

any pending partition by division or sale.

Comment. Section 777.30 1s new. The court, as a court of equity, may
exercise a sound discretion in approving or refusing to approve a particular
agreement.

T77.40. The court shall appoint one or three referees, as requested
(herein referred to as "referee"). The referee shall appraise the property
and the ownershilp estates involved, and report his findings and valuaticns to
the court by report in writing flled with the clerk. Any party to the agree-
ment or the referee, upon 10 days' notice to the other parties to the agreement
and to the referee, if he is not the moving party, may move the court to confirm,
modify or set aside the repoxrt.

Comment. Section 777.30 1s new. It follows other partition procedures
in respect of the referee's report and the authority of the court to act upon
the report.

T77-50. The court shall examire the report and witnesses in regard to
the same. If the court finds that the proceedings have been regularly
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conducted; that transfer of title to the ownership estates of the co-owners
reguesting partition may regularly be made, and that no facts appear which
would make such transfer inequitable, 1t shall confirm the report and order the
ownership esiates being acquired transferred to the acquiring co-owners in pro-
portion to their respective ownership estates, or in such other proportion as
is set out in the agreement, upon payment of the amounts fixed as the purchase
price and any other amounts required by the agreement, the giving of any re-
quired security, and payment by the interested parties of the expenses of the
proceeding authorized by this article and of the general costs of the sction
or an appropriate share thereof.

Comment. Section 777.40 is new. It may be argued that the words "that
no facts appear which would make such transfer inequitable" vest too great
discretion in the court. On balance, it seems prefersble to vest the court
with equitable powers to refuse to permit consummation of the transaction
where it would be ilneguitable. The parties contract in the light of such
power of the court. Presumably, the power would seldom be exercised.

777.60. The agreement shall bind the respective heirs, executors, adminis-
trators, successors and assigns of the parties, and, in the event of default,
may be specifically enforced by further proceedings in the action, or the
aggrieved parties may pursue any other remedy, at law or in eguity, which
they may have.

Comment. --Section 777.60 is new. The agreement, subject to the provisions
of the article, is & binding agreement. Even though the subject is persomal
property, the agreement should be specifically enforceable, if the innocent
party chooses this remedy.

Ti7.70. The provisions of this article are cumulative, and if, for
default or other cause, ownership interests are not transferred and acquired
pursuant to this article, the parties may pursue their other rights of parti-

tion, subject to Section 777.60.
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Comment. Section 777.70 is new. If the proceeding aborts or is not
carried out, the parties should not be prejudiced as to their normal rights
of partition, except as an innocent party may elect to proceed under the
agreement pursuant to Section 777.60.

Article 9

Powers Of Court-General

780.10. In the conduct of the action the court may make decrees and
orders (herein "orders") necessary or ineidental to carrying out the purposes
of this chapter, including

(a) Temporary restraining orders and Injunctions, with or without bond,
to prevent waste and to protect the property and title thereto, and restrain
unlawful interference with a partition ordered by the court;

(b) Orders appointing and removing referees, including new referees;

(¢) Orders instructing referees;

(d) Orders authorizing or approving contracts for the services of sur-
veyors, engineers, appraisers, attorneys, real estate brokers and others, and
for their expenses; allowing or rejecting claims thereunder; providing for
the date of commencement of any lien provided by law or contract for such claims;

(e) oOrders fixing the reasonable compensation for the services of
referees and allowing their reasonable expenses; providing for the date of
commencement of the lien of the referees allowed by law;

{f) Orders, in advance of sale, prescribing eny additional terms and
conditions of sale which the court deems proper for the particular property or
sale, including orders adopting the procedure of Section 768.20; fixing a8 mini-
ram bid, to be effective for a reasonable time, not exceeding six months from
the date of the order; permitting rejection of all bids, upeon a first sale;

requiring additional notice of sale toc be given;

-33-



{g) Orders approving or prescribing terms of securities to be taken
upon the sale, including the manner in which title thereto is to be taken,
whether in a single instrument or in several instruments, according to the
interests of the co-owners;

{h) Orders for the distribution, deposit or securing of sales' deposits
and sales' yproceeds;

(1} oOrders relating to the closing of a sale after confirmation, in-
cluding escrow and closing provisions and adjustments based on objections
to title or after discovered defects; and

{j) oOrders requiring the filing of interim or finel accounts of referees;

settling the accounts of referees and dlscharging referees.

Comment. Sectlon 780.10 is new. Generally, its purpose is to give
statutory authorization to powers which the court probably now has, since
the proceeding is equitable in nature. In addition, certain provisions re-
place existing provisions of the partition act. Other provisions implement
the concept expressed elsewhere that the court should have authority to shape
the terms and conditions of a particular sale, to sult the indicated circum-
stances.

Subd. {a}. The court should have suthority to take the protective steps
described, without having to rely either upon 1ts contempt powers or the
general provisions as to temporary restraining orders and injunction.

Subd. {b). The subdivision is intended to state the substance of present
Section 766 (partition by division) but to broaden it to apply to all referees.

Subd. (c). Express recognition is given the instructions procedure. It
is a valuable tool for resolving ambigulties and matters not otherwise covered,
and, properly used, serves to expedite the proceeding.

Subd. {d)}. The subdivision recognizes that the court is, or should be,
the supervising entity in carrying out the partition. It contemplates that
the court will authorize or approve contracts of the referees for "third party”
services and expenses thereunder; allow or reject claime under the contracts,
and in proper cases specify the priority of any lien therefor. Present Sec-
tions 766 and 768 provide generally for employment by the referees of sur-
veyors and necessary assistants, and allowance of thelr fees and expenses.
Otherwise the present act is silent as to "third party" aid.
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The subdivision is intended 1o vest the court with broad discretion and
with corresponding duties. Surveying services may involve substantial sums.
Ability to obtain such services.may depend upon assurance of, or security for
payuent, despite any later settlement by the parties and dismissal of the
action.

So, also, in a particular case, employment of a real estate broker by the
referees may be deemed desirable. Under the subdivision, such employment may
be authorized or approved, and the terms of the contract prescribed or approved,
by the court.

The subdivision removes from the referees, acting alone, authority to
engage the services of "third parties" for their assistance.

Subd. (e). The subdivislon states the substance of present Section 769,
in providing for allowance of fees and expenses of referees by the court, but
adds the court may fix the date of commencement of lien, to avoid the possibili-
ty of later settlement and dismissal of the action.

Subd. (f). The subdivision implements Section 768.20, supra, which per-
mits the court to make applicable to the sale the so-called gross overbidding"
procedure (as modified), and to fix, divide and limit agents' commissions in
the sale. Thus, in advance of sale, and as part of its terms and conditions,
the court may adopt Section 768.20 and state the manner of handling agents!
commissions. Also, in advance of sale, the court may prescribe such terms as
minimum bild, right of the referee to reject all bids, and additional notice
of sale. For example, if the property is a manufacturing plant which has been
shut down and there are few potential buyers, i1t may be desirable to impose
one or more of the conditlons authorized by the subdivision. Minimum bids,
right to reject all bids, dlsplay or national advertising are tools that are
often used in non-court sales. The use of conditions such as minimum bids in
partition sales does not appeer to have been decided by appellate courts of
California. Divided views have been expressed in other jurisdictions. See
Kemp v. Waters, 165 M3, 521, 170 A. 178 {193k4); Schmitt v. Weber, 60 Misc. 361,
113 N.Y.S. 449 (1908); compare Ch. 106, Ill. Stats., Sectiom 60 (Smith-Hurd
1952) which reguires a sale at two-thirds of the valuastion of the property, with
provision for a new valuation if the property cannot be sold at the original
"upset” figure.

To meet the objection that a minimum bid requirement may deprive a co-owner
of his right to have the property partitiomed, a six months' limit is stated
in the use of this condition. Likewise, the right to reject all bids, if that
condition is used, is available on only the first "sale,” for similar reason.

Subd. (g). The subdivision states the court's authority over purchase~
money securities in general terms. The subject is covered in present Section
773 and T776. These sections appear to divide the authority between the court
and the referee.

Subd. (h). The subdivision states the court's authority over monies in-
volved in a sale transaction in broader terms than the present Act. Present
Section 773 refers only to "proceeds of sale." These are to be distributed
to the person entitled "when the courtdirects" or are to be paid into court
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or deposited therein "or as the court directs.” However, substantial sums
may be held by referees or others pending a sale. These funds, as well as
technical "proceeds of sale," should be subject to the court's order.

Subd. (i). The subdivision recognlzes that modern-day transactions
often involve, at closing, minor deviations or adjustments. The court should
be expressly authorized to pass upon them.

Subd. (j). The subdivision recognizes the need for and practice of re=~
celving and passing upon accounts and final reports of referees, particularly
in, but not limited to, sales transactions, and of discharging referees when
they have made a final report and accounting.

780.20. If, in the opinlon of the court, it is impracticable or highly
inconvenient to make a complete partition in the first instance among all the
parties in interest, the court may first determine the shares or interests
respectively held by the original co-owners, and adjudge and cause partition
to be made on that basis, and thereafter may adjudge and partition separately
each share or portion so ascertsined or alloted, among those claiming under
the original co-owner, or may allow such persons to remain temants in common,
as they may desire.

Comment. Sectlion 780.20 continues present Section 760 without substan-
tive change.

780.30. When the proceeds of the sale of any share or belonging to per-
sons who are parties to the action, whether known or unknown, are paid into
court or otherwise deposited, invested or secured subject to the jurisdiction
of the court, the asction may be contimied as between such parties, for the
determination of their respective claims thereto, which must be ascertained
and adjudged by the court. Further testimony may be taken in court, or by a
referee, in the discretion of the court, and the court may, if necessary,

require such parties to present the facts or law in controversy by pleadings,

as in an originel action.
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Comment. Section 780.30 continues present Section 774 without change,
except the words "paid into court" are amplified by "or otherwise deposited,
invested or secured subject tc the jurisdiction of the court."

780.40. When the site of an incorporated city or town is included within
the exterior boundary of the property to be partitioned, and the court is of
the opinion that other provisions of this chapier do not adequately provide for
or protect the interests of co-owners in actual possession of lois or sub-
divisions within the city or town, it may order partition to be made and pro-
ceedings had as provided for such cases by Section 763 of this code, as it was
in effect immediately prior to enactment of this chapter.

Comment. The third, fourth and fifth paragraphs of present Section 763
provide a special procedure when the property included within it an incorpora-
ted city or town, with co-owners in actual possession of lots or subdivisions
of the city or town, and in some instances having made improvements. Section
780.40 is intended to provide a means of dealing with the rare situation, if
one occurs. Present Section 763 calls for the referees to survey and appraise
the property according to actual lots and subdivisions in the actual possession
of the several co-owners, and grants & prior right to a co-owner to purchase
a city or town lot or subdivision upon which he has made improvements.

780.50. In all cases, the court may make compensatory adjustments between
the parties, according to ordinary princlples of egquity. ..

Comment. Section 780.50 continues present Section 792, last sentence.

It is not intended to refer to adjustments by way of owelty, but to other
matters, such as accountings and other incidental relief.

Article 10

Reflerees
782.10. A referece is entitled to reasongble compensation for his services

and to reasonable expenses, as ascertalned and allowed by the court.

Comment. Section 782.10 continues, in part, present Section 768.
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782,20. A referee shall not be personally liable on contracts made or
Tor expenses incurred by him except as he shall expressly assume such liability
in writing.

Comment. Section 782.20 is new. The contract itself may provide a mode
of payment, e.g., the commission of a real estate broker to ke payable out of
proceeds of sale. In other cases, the third person will usually have lien
rights.

782.30. Before making a partition by division or sale, the referee, when
it will be for the advantage of those interested, may set apart a portion of
the property as a public way, road or street, or as a private way, road or
street, for the use of the parties interested, or some of them, or others, as
the referee shall designate. In his report, the referee shall make recommenda-
tions as to the acceptance by public suthorities of any new public ways, roads
or streets and as to the closure or sbandonment of some or all other ways,
roads and streets. Upon confirmation of the court, or upon the taking of such
other action as may be prescribed by the court, the designated exlsting roads,
ways or streets to be closed or abandoned shall cease to be public or private
ways, roads or streets, as the case may be.

Comment. Section 782.30 is new. It is based on present Section T64,
but is in different terms. Where the public rights are involved, unless all
public entities having jurisdiction are parties, the judgment could not be
self-executing.

782.40. Subject to orders of the court, a sale referee shall have authori-
Ly to determine whether a sale shall be at public auction or a private sale,
the property to be sold as & lot or unit and, in the closing of a sale trans-
action to agree to mincr adjusiments in the purchase price or the terms of a
security for reasonable cause, and to grant reasonable extensions of time; pro=-
vided, such matters may be submittied to the court for instructions.
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Comment. Section 782.40 is new. It makes explicit areferee's powers
in matters of detail.

782.50. No perscn shall be appointed as referee who is a clerk or deputy
clerk of the court, a partner or employee of the judge, or a person- related-to
the judge or his spouse within the third degree, or who owns an interest or "=

estate in the property.

Corment., Section 782.50 contimues provisions in present Section 763.

762.60. A guardian or guardian ad litem may consent to the appointment.of
persons as referees, and request or consent to a particular number of referees.

Comment. Section 782.60 continues, in different wording, provisions in
present Section 763.

Article 11
Judgment~-Effect

783.10. As used in this article, "judgment" means & decree or order con-
firming a referee's report upon partition by division, confirming a referee's
gale of property or accepting and confirming a sale of property upon increased
offer in court or confirming a referee's report upon partition by valuation.

Comment. Section 783.10 is new. It reflects partition by appraiser, a
new method. Also, conclusive effect 1s stated in terms of the court's decree
or order in each instance. Compare present Sectlen 787 (conclusive effect of
conveyance, rather than decree or order).

783.20., The judgment shall be binding and conclusive on

{(a) All persons named as parties, and their legal representatives, who
have at the time any interest in the property, or any part thereof, as owners
in fee or as temants for life or for years, or as entitled to the reversion,
remainder or the inheritance of such property, or any part thereof, after the
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determination of a particular estate, and who by any contingency may be entitled
to a beneficlal interest in the property, or who have an interest in any un-
divided share thereof, as tenants for Years or for life;

(b) On all persons not in belng at the time the judgment is entered,
who have any interest in the property, or any part thereof, as entitled to the
reversion, remainder or the inheritance of such property, or any part thereof,
after the determinstion of a rarticular estate, and who by any contingency may
be entitled to & beneficial interest in the property; provided, if sale has
been made, the judement shall provide for keeping intaet, investing or secur-
ing the share of the proceeds of said sale to which said party or parties not
in being at the time are or may be entitled until such time as such party or
parties may take possession thereof;

{c} The heirs ana devisees of, and all persons claiming by, through, or
under a decedent, who are named as defendants, and persons unknown, who are
named as defendants, pursuant to Section 754.40;

(d) All persons not partles and whose interests are uaknown to the
plaintiff, having unrecorded interests in the property at the time of the com-
mencement of the action; and

(e) A1l other persons claiming from such parties or persons, or any of
them.

Comment. Section 783.20 contimues present Section 766 with, however, (1)
different vording as to so-called "unmknown defendants?; (2) in the "proviso,"
in subd. (b), addition of "investing or securing” after "keeping intact"; (3)
new subd. (d) as to persons having unrecorded interests (compare present Secw-
tion 787).

783.30. No Judgment is invalidated because of the death or incompetency

of a rarty before final judgment. In either case, the court shall authorize
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the attorney who has appeared for such party to continue to represent such
interest, or shall appoint a guardian ad litem to represent such interest,
until such time as the personal representative, guardian, or heirs or suc~
cessors in interest shall have appeared. The attorney or guardian ad litem
sC appointed shall be allowed reasonable compensation and reasonable exw
penses which shall be taxed as costs agalnst the share or interest so repre=
sented and may be adjudged a lien thereon, in the discretion of the court.
Comment. BSection 783.30 is intended to contimie present Section 763,
in substauce. See also present Section 766, last paragraph.
783.40. 1If, during the pendency of the action and before final Judgment,
& co-owner has conveyed or transferred to ancther his interest, or part of his
interest, in the property, such conveyance or iransfer, whatever its form,
shall be deemed to have transferred to the grantee or transferee any property
which, after its execution, is set aside upen partition by diviasion to the
grantor or transferor, in severalty, or such proporticnate interest as the e
interest conveyed or transferred bears to his whole interest.

Comment. Section 783.40 continues, in substance, provisions in present
Section 766, last paragraph.

Article 12

Costs Of Partition-Apportionment And Payment
785.10. As used in this article, "costs of partition" means expenses
incurred and disbursements made for the common benefit, as determined by the
court pursuant to this chapter, and include:
{a) Costs, including reasonable attorney's fees, pald or incurred by the

plaintiff or any of the parties in the action for the common benefit;
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(b) The fees of referees and their expenses;

(¢} Compensation for services of surveyors and other third persons des-
cribed in subdivision (d) of Section 780.10, and their expenses;

{d} The reasonable cost of a title report procured by the plaintiff, or
by another party upon approval of the court if the plaintiff has not procured
the report, but in either such case the report must be declared available for
inspection, use and copying at a designated place, by all parties;

(e) Expenses incurred or disbursements made, exclusive of counsel fees,
in another action or proceeding necessarily prosecuted or defended for the
protection, confirmation, or perfecting of title to, or setting boundaries or
making a survey or surveys of, the property, when such action has accrued to
the common benefit;

(£) Other expenses or disbursements, of a like or different kind, found
by the court to have been incurred or paid for the common benefit.

Comment. Section 785.10 is new. It states, in different wording, the
"common bhenefit" principle in present Sections 796, 798-801; see also present
Section 768. Subd. (a) is based on present Section 796, first sentence. Subd.
(b) and (c) are based on present Section 768. Subd. (d) is based on present
Sections 799-801. Subd. (e} is based on present Section 798. Subd. (f)--an
omnibus subdivision--is new.

765.20. The court shall allovw interest from a date specified by it on a
dlsbursement made by & party under its direction, and upon disbursements des-
cribed in subdivisions (d) and (e} of Section 785.10.

Comment. Section 785.20 continues the substance of provisions for interest
in present Sections 798 and 801, but permits the court to fix the date as of
which the interest shall commence to accrue.

785.30. Costs of partition shall be apportioned equitably between the
parties, in such manner as the court may direct, in accordance with the follow-

ing principles:
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(a) In the absence of special circumstances, the parties shall respec-
tively be liable for pro rata shares thereof, in proportion to their respece
tive ownership interests;

(b) When the interests of the owners are not identical in each parcel,
pilece and lot, or when litigation has arisen or a proceeding been had between
some of the parties only, the court shall segregate such costs, so far as
practicable, and apportion a part among particular parties only;

(c) When part of the ownership interests consist of s future estate or
right not held in absolute ownership, the pro rata share of costs apportioned
to such estate or right may be ordered peid by other parties to the action or
by the parties who are then the presumptive takers of the future estate or
right, subject to a right of reimbursement, with interest, secured by a charge
upon the future estate or right;

(d) When property is sold, the proceeds of sale shall first be allocated
to expenses of sale and next to the payment of other costs of partition, or of
allowances on account thereof, when the seme can be done without prejudice to
the rights of the parties and interested persons.

Comment. Section 785.30 is new. Subd. {a) expresses the principle stated
in present Section 796, first sentence. Subd. (b) expresses, in expanded word-
ing, the principle of present Section 796, last sentence. See Southern Cal.
Title Clearing Co. v. Iaws, 2 Cal. App.3d 586, 83 Cal. Rptr. 8 {1965 ){Tact that
one co-owner does not have an interest in some of the property sold made im-

proper a percentage allocation of costs to be paid from combined sales’ proceeds),
Subd. {c) and (d) are new.

785.40. Costs of partition which are not paid as provided in subdivision
(@) of Section 785.30 shall be a lien on the respective shares of the co-owners,
according to the apportionments made by the court. Upon application of one or

more persons entitled to such lien, the court, for good cause, prior to or after
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final judgment, may order a sale of the share of the co-owner to satisfy such
lien. The final judgment shall include the amount of apportioned costs, if
any, unpald by each co-owner. In lieu of such lien sale, the judgment may be
enforced by a person or persons entitled to its benefit by execution against
the share of the party in the property or its proceeds and against any other
property of the party. The lien provided for by this section is an inchoate
lien from the time fixed by the court, not earlier than the commencement of
the action, or if not time is fixed, from the time services were commenced or
other expense incurred.

Comment. Section 785.40 is new. It is intended to provide & more effec-
tive means of securing and enforcing payment of costs of partition. The
effect of the lien stated in present Section 786 is unclear and the enforcement
remedy of execution is inadequate. A settlement and requested dismissal of the
action may endanger rights of referees and others. It may be suggested that
the "inchoate lien" provisions may cloud title, and make it difficult for title
insurers to determine whether there are unpaid liens. A balancing of interests
seems involved. If required, wording could be added so that in case of sale,
bona fide purchasers and encumbrancers would be protected, if the lien were not
established or reflected or recorded in a prescribed manner.

Sec. 3. This act shall apply to actions pending on its operative date;
provided, first, Article 5 (commencing with Section 770.10) shall be inapplice
able to pending actions, unless adopted by agreement of the parties who have
appeared in the action; second, particular applications, proceedings and mat-
ters which were commenced prior to such date, including but not limited to
referees’ proceedings, shall be completed under the law as it existed immedi-
ately prior to such date; third, summone issued to a party or parties not served
on all the parties named therein may be served in the form and manner provided

by such prior law; end, fourth, any part or provision of this sct not other-

wlse applicable may be adopted by agreement of such appearing parties.

b



Comment. Sectlon 3 is & transitional section. It adopts the view that
changes made by the new act are procedural and may be applied constitutionally
to pending actions. However, this may not be true as to new Article 5, relat-
ing to partition where there are successive estates only. For both pelicy and
legal reasons, Article 5 applies only to future actions, unless the parties
agree.

Sec. k. If any provision of this act, or the application thereof to any
person or circumstance, is held invalid or unconstitutional, the remsinder of
this act, and the application thereof to other persons and clrcumstances, shall
not be affected thereby and the rights and duties of persons, as to whom the
act was held invalid or unconstitutional, and the procedure, shall be governed
by the applicable law in effect immediately prior to such operative date.

Comment. BSection L, apart from usual provisions as to severability, is

intended to preserve the former law as to any person or persons, or circum-
stance, as to which the new act cannot govern.
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§ 751.61. {[Court’s considerations in rcaching conclusions.] In reaching the conclusions -
called for by Scction 751.60, the court shall give effect 1o the changes in land boundarics
.caused by the disaster, mitigated, however, so far as can cquitably be done by adjustment of
land boundaries and by allocating to contiguous lots parts of the land released by a city,
county or the state by its voluntary vacation of areas formerly constituting public ways,
which vacatings of streets shall be approved by the judgment. {1972 ch 936 § 2.}

§ 751.62. [Conclusiveness of judgment.] The judgment shall be conclusive with respect to
land boundarics upon every cntity who at the commencement of the action had or claimed an
estate, right, title or interest in or to or lien upon a part of the entire area of real property
deseribed in the complaint as intended to be affected by the action, and upon every cntity
claiming under any such person by title subscquent to the commencement of the action. [1972
ch 936 §2.). .

§ 751.63. [Recording copy of judpment: Notiee thercfmm.] A ce'rtiﬁed copy of the
judgment shall be recerded, at the expense of the plaintiff or plaintiffs in the action, in the
office of the recorder of the county in which the affected land is situated and shall constitute
constructive notice of the findings therein and of the official plat or plats referred to therein,
which findings and plats shall supersede and control all prior plats maps and documents (o
the extent inconsistent therewith. [1972 ch 936 §2.]

§ 751.64, {Cumulative remedies.] The remedies provided for by this chapter are cumula-
tive and in addition to any other remedy provided by law for quicting or estabhshmg title to
real property or the boundarics of it. [1972 ch 936 §2.]

§ 751.65. [Citation of chapter] This chapler may be c1tcd as the Cullen Earthquake Act.
[1972 ch 236 § 2]

CHAPTER 4
Actions for Partition of Real and Personal Property

§ 752. When and by whom action may be brought for partition of realty.

§ 752a. Action for partition of personal property: Provisions governmg

£ 752b. Partition action by condominium owners: Grounds.

§753. Showing interest of all persons: Setting forth unknown parties, interests, etc.

§ 753.1. Same: Property subject to cil or gas lease, ete.: Absence of effect of sale or }udgmcnt
on persons not made parties defendant,

§ 754, Lien-holders not of record need not be made parties.

§755. Lis pendens: Plaintilf to record: Contents of notice and effeci of filing.

£ 756, Summons: To whom directed: Contents.

§ 757, Same: Service upon absent or unknown party: Description in published summons.,

§ 758, Answer: Effect of failure to make: What to contain.

§759. Rights of all partics may be determined: Proof of title: Consideration of rights of
unknown persons,

§ 760. Partial partition.

§ 761. Lien-holders not made parties: Bringing in or appointment of referce: Questions to be
ascertained.

§ 762. Notice to lien-holders prior to appearance before referee: Report of referee.

§ 763, Sale in licu of partition: Duesignation of portion for owners with unknown interests:
Appointment of referses: Procedure for partition.

§764. Partition must be according 10 rights of parties.

§ 765. Referces must make report of procecdings: Mation to confirm, ele.

§766. Court may contirm, ete., report: Judgment binding on whom: Conveyunce pending
action.

§767.  Judgment uot 1o affect icnants for years 1o the whale property.

§ 768.  Expenses of partilion must be apportioned among the patics,
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§ 769. A lien on an undivided interest of any party is a charge only on the share assigned to
such party.
§770. Estate for fife or years may be set off in a part of the property not sold, when not all
sold.
§771.  Application of proceeds of sale of encumbered property.
§772. Pariy holding other securities may be required first to exbaust them.
§773. Proceeds of sale, disposition of.
§ 774" Continuance for determination of claims to proceeds of sale.
§775. Sales by referees: How made.
§ 776. The court must direct the terms of sale or credit.
§ 777. Referces may take sccurities for purchase money,
§778. Tceaant whose eslate has been sold shall receive compensation,
§ 779, The court may fix such compensation.
§ 780. The court must protect tenants unknown.
§ 781, Sceuring value of contingent future rights or estates or life estates.
§782. Terms of sale must be made known at the time: Lots must be sold separately.
§ 783, Who may not be purchasers.
§ 784, Referees’ repart of sale to court: Confirmation or vacation of sale.
§ 785, Order to execute conveyances, ete.: Resale on refusal of purchaser to pay bid: Action
o to recover for such refusal.
§ 785. Proceeding if a lien-holder becomes a purchaser.
§ 787. Recording and effect of conveyances.
§ 788. Proceeds of sale belonging to parties unknown must be invested for their beneﬁt
§ 789.. Investment must be made in the name of the clerk of the county.
§ 790. When the interests of parties are ascertained, SCCUI‘I"JC‘; must be taken in their names.
§791. Duties of the clerk making investments.
§ 792. When unequal partition is ordered, compensation may. be adjudged in-certain cases.
- §793. The share of an infant may be paid to his guardian.
§ 794. Guardian of insane person may receive proceeds of such party’s interest.
§ 796, Costs of partition a lien upon shares of parceners,
§798.. Apportionment of expenses of litigation.
“§799. Abstract of title, title tnsurance pelicy, or certificate of title, elc., in action for
partition: Inspection and use: Allowance of expense.
§ 800. Same: How made and verified.
§ 801. Interest allowed on disbursements made under d;rectmn of the court.

§ 752, [When and by whom action may be brought for partition of realty.] When several
cotenants own real property as joint tenants, or tenants in common, in which -one or more of
them have an estate of inheritance, or for life or lives, or for years, or when real property is
subject to a life estate with remainder over, an action may be brought by one or more of such
persons, or, where property is subject to a life estate with remainder over, by the life tenant,
‘or where real property is subject to a lien on a parity with that on which the owner's title is
bascd, Ly the owner or by the holder of such lien, for a partition thercof according to the
respective rights of the persons interested therein, and for a sale of such property, or a part
thereof, if it appears that a pariition can not be made without great prejudice to the parties.
[1872; 1919 ch 216 § 1, 1927 ch 755 § 1; 1943 ch 892 § 1.} Caf Jur 24 Ix & Ad § 412, High
$331, Life §31, Mig §421, Partit §§3, 12, 15, 16, 24, 34, 35, 42. 35, 81, Caf Practice
$8210:2, 270:5, 210013, 21519 393:2 393:74, 393:28, 430:2, 430-7; Wirkin Procedure 2d p
2188 Swnmary pp 715, 954, 961, 967, 971, 972.

§7522. [Action for partition of personal property: Provisions governing.] Where several
persons are ¢o-awners of any personal property, an action may be brought by any one or
more such co-owners for @ partition (hereold or in cose partition carnot be had without great
prejudice to the owiters, for the ale thereol, and purtiion of the proceeds according o the
respective interests of the parties. In all such actions the provisions of this chapter shull
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govern whenever applicable. Real and personal property may be partitioned in the same
action. (Y919 ch 49 § 1] Caf Jur 2d Mg §424, Partit §§ 12, 15, 33: Cal Practice § 210:%;
Witkin Summary p 971 ' .

" §752b, [Partition action by condominium owsers: Grounds,] Where several persons own -
condominiums, as defined in Section 783 of the Civil Code, in a condominium project, as
defined in Section 1350 of the Civil Code, an action may be brought by one or more of such
persons for partition thereof by sale of the entire project, as if the owners of abll of the
condominiums in such projcct were i¢nants-in-common in the enlire project in the same
prop{)ruon as their interests in the conumon areas, provided, however, that a partition shall be
made only upon the showing that (1} three years after dainage or destruction to the project
which renders a material part thereof unfit for its use prior thereto, the project has not been .
rebuilt or repaired substantially to its state prior to its damage or destruction, or (2) that
three-fourths or more of the project has been desiroyed or substantially damaged, and that
condominium owners holding in aggregate more than a 50 percent interest in the common
areas are opposed to repair or restoration of the project, or (3) that the project has been in
existence in excess of 50 years, that it is obsolete and uneconomic, and that condominium
owners holding in aggregate more than a 50 percent interest in the common areas are
opposed to repair or restoration of the project, or (4) that conditions for such a partition by
sale set forth in restrictions entered into with respect to such project, pursuant to the
provisions of Chapter 1 (commencing with Scction 1350), Title 6, Part 4, Division Second of
the Civil Code have been met. [1963 ch 860 §2.] Caf Jur 24 Mg § 421, Partit §¢ 12, 34,
Witkin Procedure 2d 2190, ' ‘

§ 753. {Showing interest of all persods: Setting forth unknown parties, inferests, etc.]
Except as provided in Section 753.1 and 754, the interests of all persons in the property,
" whether such persons are known or unknown, must be set forth in the complaint, as far as
known to the plaintiff; and if one or more of the parties, or the share or quantity of interest of
any of the partics, is unknown to the plaintifl, or is uncertain or confingent, or the ownership'
of the inheritance depends upon an executory devise, or the remaimnder is a contingent
remainder, 50 that such partics cannet be named, that fact muost be set forth in the complaint.
[1872; 1907 ch 329 § 1; 1959 ch 741 § 1.] Caf Jur 2d Mtg §421, Partit §§ 12, 55; Cal Practice .
$5429:8, 430:8; Iht)‘lm Procedure 2d p 2189, Summary p F613. .

§753.1. [Same: Property subject to ofl or pos lease, ete.: Absence of cffect of sale or
judgment on persens not made parties defendznt,] When the property is subject to a lease,
community ease, unit agreement or other pooling arrangement with respect to oil or gas or
both, i1 shall not be necessary to name as parties defendant persons whose only intercst in the
property is that of a lessec, royalty-owner, lessor-owner of other real property in the
community, unit or pooled area, or working interest owner, or persons claiming under any of
them, and no sale or judpment shall afiect the interest of such persons not made parties
defendant. [1959 ch 741 § 2.] Cal Jur 2d Mrg § 421, Partit §§ 12, 48, 55; Within Procedure 2d
p 2i59. :

§754. Lien-holders not of record need not be made partics. No person having a
conveyance of or claiming a lien on the property, or some part of it, need be made & party to
the action, unless such conveyance or lien appear of record. [1872.) Caf Jur 2d Mtz § 421,

Partie §§ 12, 50, 54, 55; Cad Practice §§ 393:10, 393:11; Witkin Procedure 2d p 2185

§ 755, [Lis pendens: Plaintiff to record: Contents of notice and effect of filing.] Tmmedi-
ately afier filing the complaint in the superior court, the pluintifl must record in the oflice of
the recorder of the county, or of the severul counties in which the property is situated, a
notice of the pendency of the action, containing the names of the parties so far as knuwn, the
ohject of the action, and a description of the praperty (o be alfected thereby. From the time of
filing such notice for record all persons shall be dLLde 1o hive notice of the puildcn(‘.}' ol the
action, [E8§72; 1873-74 ¢l 383 § 98 1880 ¢h 22 § L) Caf Jur 2d Mig § 424, Partit §§ 12, 48
Caf Pracisce § 3938 Wirtkin Procedure 2d p !0(:7
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§ 1756, [Summons: To whom dirceted: Contents.] The summons must contain a description
of the property sought to be partitioned, and must be dirccted to all of the persons named as
defendants in the complaing, and when it shows that some person has or claims an interest in
or lien upon the property whose name is unknown to the plaintiff, the summans must alse be
dirccted to all persons unknown who have or claim any interest in or lien upon the property.
[1872; 1907 ch 329 § 2] Caf Jur 2d Mg § 421, Partir §§ 12, 47, Cal Practice §§ 14:6, 210010,
210:21, 215:9, 393:18; Witkin Procedure 2d p 1407,

§ 757. [Same: Service upon absent or unknown party: Description in published summons.]
If a party having 2 share or intercst or lien is unknown and such fact is made to appear by
affidavit, the summons may be served on such unknown party by pablication. When
publication is made pursuant to this section or as to a known party, pursuant to Section
415.50, the summons, as published, shall contain the description of the property which is the -
subject of the action. [1872; 1939 ch 516 § 1; 1943 ch 892 §2; 1969 ch 1611 § 11.]' Cal Jur 2d
Mig §421, Partit §§ I2, 47 Cal Practice §§ 2110, 393:18; Witkin Procedure 2d pp 1389,
. 1407

§ 758. [Answer: EiTcet of failure to make: What to contain.] If the defendant fails to
answer within the time allowed by law, he is deemed to admit and adopt the allegations of
the complaint, Otherwise, he must controvert such of the allegations of the complaint as he’
does not wish to be taken as admitted, and must set forth his estate or interest in the
properiy, and if he claims a lien thereon must state the date and character of the lien and the
amount remaining due, and whether he has any additional security therefor, and if so, its
nature and extent, and if he fails to disclose such additional security, he must be deemed to
have waived his lien on the property to be partitioned. [1872; 1907 ch 329 § 3.] Ca/ Jur 2d
Mig §421, Partit §§-12, 59; Cal Practice §§ 210:15, 215:13, 393:16, 429:10, 430:10.

§ 759. [Rights of all parties may be determined: Proof of title: Consideration of rights of
unknown persons,] The rights of the several parties, plaintiff as well as defendant, may be put
Jn issue, tried, and determined in such action; and when a sale of the premises is necessary,
the title must be ascertained by preof to the satisfaction of the court before the sale can be -
ordered; except that where there are several unknown persons having an intercst in the
property, their rights may be considered together in the action, and not as between
themselves. [1872; 1907 ch 329 §4.] Cafl Jur 2d Mig §42! Partit §§ 12, 19, 54, 81; Cal
Practice §§ 210:23, 393:38.

§769, Partizl pavtition. Whenever from any cause it i5, in the opinion of the court,
impracticable or h)gh]y inconvenient to make a complete partition, in the first instance,
among all the parties in interest, the court may first ascertain and determine the shares or
interest respectively held by the original co-tenants, and thereupon adjudge and cause a
partition to bc made, as if such original co-tenants were the parties, and sole partics, in
interest, and the only partics to the action, and thereafter may proceed in like manner 1o
adjudge and make partition separately of each share or portion so ascertained and allotted as
between those claiming under the original tenant to whom the same shall have been so set
apart, or may allow them to remain tenants in common thercof as they may desire. [1872.]
Cul Jur 2d Mg § 421, Partit §§ 12, 18,

£761. [Licn-holders not made parties: Dringing in or appointment of referee: Questions to
be ascertained.] 1f it appears to the court that there are outstanding liens or encumbrances of
record upon such resl property, or any part thereof, which existed and were of record at the
time of the commencemeni of the action, and the persons holding such licns arc not made
partics (o the action, the court must either order such persons to be made parties to the.
aclion, by an amended or supplemental compliint, or appoint a referce to ascertain whether
or not such lens or encumbrances have been paid, and if not paid, what amount remains due
thercon, and their order among the hens or encumbrances severally held by such persons and
the parties to the action, und whether the amount remaining due thercon has been seenred
any manner, and if secured, the nature and cxtent of the security, [1872; 1907 ch 329 §5]
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Cal Jur 2d Mg § 421, Partit §§ 12, 25, 51, 63, 64, 65; Cal Practice §§ 210:19, 215:7, 21516,
393.20-393:22. A :

§ 762. [Notice to licn-holders prior to appearance hefore referee; Report of referce.] The
plaintifi’ shall cause a notice to be served, a reasonable time previous to the day for
appearance before the referee appointed as provided in Section 761, on cach person having
outstanding licns of record, who is not a party to the action, to appear before the referee at a
specified time and place, to make proof, by his own affidavit or otherwise, of the amount due, .
or o become due, contingently or absolutely thereon. The notice shall be served in the
manner provided by law for the service of a summons in a civil action, but, i service cannot
otherwise be made with the exercise of reasonahle diligence, service may be made by
publication or notice to his agents, under the direction of the court, in such manner as may
be proper. The report of the referce thereon must be made to the court, and must be
confirmed, modified, or set aside, and a new reference ordered, as the justice of the casc may
require. [1872; 1969 ch 1611 § 12} Caf Jur 2d Mig § 421, Partit §§ 12, 65, 67 Cal Practice
$6210.20, 215:17, 393:.22, 39325, ' . -

§763. [Sale in lieu of partition: Designation of portion for owners with unknown
intercsis: Appuintment of referecs: Procedure for partition,] If it appears by the evidence,
whether alleged in the complaint or not, that the property or any part of it is so situated that
parlition cannot be made without great prejudice to the owners, or where property is subject
10 a life cstate and the remainder is a contingent remainder, the court may and in the latter
case must order the sale thercof; otherwise, upon the requisite proofs being made it must
order a partition according to the respective rights of the partics as ascertained by the court,
and appoint three referces therefor, and must designate the portion to remain undivided for
the owners whose interests remain unknown, or are not ascertained; or the court may with
the consent of the parties appoint one referce instead of three, and he, when appointed, has all
the powers and may perform all the duties required of three referees; and the court must
appoint as referec any person or persons to whose appointment all the parties have consented,
provided that in the case of an incompetent or minor party the duly appointed geardian or
censervator or guardian ad fitem of said defendant may so consent, and provided furiher that
no person shall be appointed as referee who is a clerk of the court or deputy clerk, or partner
or cmployce of the judge, or person related 1o the judee or to his wile-within the third degree,
or wha is marricd to a relative of the judge within the third degres, or who owns any interest
or estate in the property, .

Where the property or an interest therein is subject to an express trust the court,
notwithstanding the foregoing provisions of this section respecting property subject to a life
estate and contingent remainder, may but shall not be required to order a sale thereof: and in
the event of either a partition or sale, the property or proceeds of sale allotted t6 the trustee
of such express trust shall be held by him upon the trust therein stated, and no further action
by the court pursuant to Section 781 of this code shall be required. _

‘When the site of an incorporated city or town is included within the exterior boundaries of
the property to be partitioned, the court must direct the relerees to survey dnd appraisc the
enlire property to be partitioned by actual lots and subdivisions then existing in’ the actual
possession of the several tenants in common, exclusive of the value of improvements thereon,
first setting apart necessary portions of the property for ways, roads and streets, as in Section
764 provided, and to report such survey and separate appraisement on each lot and
subdivision to the court. :

The court may coufirm, change, madify, or set aside the report in whole or in part, and, if
necessary, appoint new referees. .

Wlien, alter the final confirmation of the report of such survey and appraisement, it appears
by evidense (o the satisfaction of the court that an cquitable partition of (he whole property is
nnpracticable, and « sule of the site of such city or town, or any parlion thereof, will be for
the best interests of the owners of the whole property, it must order a sale thereof; provided,
thut witlin 60 days therealter any denant in common or lenants in comnion, having
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improvements erected on any town or city lot or subdivision included in such order of sale,
shall have the prior right to purchase the same at such appraised valuation, and may pay into
court the amount so appraised as the value thereof, and upon such payment the title shall
vest in such purchaser or purchasers, and the court shall cause to be exccuted by such
referces a deed for such lot or subdivision in fec and in severally to such purchaser or
purchasers; such further proceeding shall then be had as to the remainder of the property,
and the money so paid to the court, as by this chapter provided. -

If, during the pendency of the action, any of the parties dic, or become insane, or othcrwise
incompetent, the proceedings shall not for that cause be delayed or suspended, but the
attorney who has appeared for such party may continue to represent such interest; and in
case any such party has not appeared by an attorney, the court must appoint an attorney to
represent the interest which was held by such party, until his heirs or legal representatives, or
successors in interest, shall have appeared in the action; and an attorney so appointed must be
allowed by the court a reasonable compensalion for his services, which may be taxed as costs
against the share or interest represented by such attorney, and may be adjudged a lien thereon
in the discretion of the court, [1872; 1880 ch 55 § 1; 1907 ch 329§ 6; 1913 ch 154 §1; 1927
ch 756 § 1; 1931 ch 717 § 1; 1943 ch 892 § 3; 1955 ch 1501 §1; 1965 ¢l 1687 § 1.] Cal Jur 2d
Appeal § 397, Attys § 83, Life Est § 31, Mig § 421, Partit §6 12, 27, 63, 64, 66, 70, 77, 78, 82,
83 Cal Practice §§ 210:13, 210:17, 210:19, 210:23, 215-16, 393:14, 39320, 393:21, 393:24,
393.29, 393:33 393.36, 393:38, 393:40, 429:12; Witkin Procedure 2d pp 37, 84, 1909, 2183,
3£93: Sumunary pp 971, 972,

§ 764, [Partition must be according to rights of parties.] In making partition, the refcrees
must divide the property, and allot the several portions thereof to the respective parties,
quality and quantity relatively considered, according to the respective rights of the parties as
determined by the court, pursuant to the provisions of this chapter, designating the several
portions by proper landmarks, and may employ a survevor with the nccessary assistants to
aid them. Before making partition or sale, the referees may, whenever it will be for the
~advantage of those interested, set apart a partion of the property for a way, road, or street,
and the vortion 5o set apart must not be assigned to any of the parties or sold, but must
remain an open and public way, road, or street, unless the referces shall set the same apart as
a private way for the use of the parties interested, or some of them, their heirs and assigns, in
which case it shall remain such private way. Whenever the referecs have faid out on any tract
of land roads sufficient in the judgment of said referecs to accommodate the public and
private wants, they must report that facl to the court, and upon the confitmation of their
report all other roads on said tract cease to be public jtighways.

Whenever it appears, in an action for partition of lands, that one or more of the tenants in
common, being the owner of an undivided interest in the tract of land sought to be
partitioned, has sold to another person a specific tract by metes and bounds out of the
common land, and executed to the purchaser a deed of conveyance, purporting to convey the
whole title to such specific tract 1o the purchaser in fee and severalty, the land described in
such decd shall be allotted and set apast in partition to such purchaser, his heirs and assigns,
or in such other manner as shall make such deed effectual as a conveyance of the whole title
to such segregated parcel, if such tract or tracts of land can be so aliotied or set apart without
matertal injury to the rights and intercsts of the other co-tenants who may not have joined in
such conveyance. ' : :

In all cases i is the duty of the referees, in making partition of land, to allot the share of
cach of the partics owning an interest in the whele or in any part of the premises sought to be
partitioned, and 1o locate the share of cach co-tenant, so as 10 embrace as far as practicable
the improvements made by such co-tenant upon the property, and the value of the improve-
ments made by the tenants in common must be excluded {rom the valuation in making the
allotments, and the Jand must be valued without regard 1o such improvements, in case the
same can be done without material injury to the righls and interests of the otlwer tenants in
common oswvning such Land. [1872; 1873-74 ¢h 383 §99; 1875-76 ch 513 § 1, 107 ch 329
§ 7] 2 Cul Jur 3f Adjvining Landowners § 55, Cal Jur 2d Hound § 6, Coten § 39, Mg §-121,
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Partit §§ 12, 21, 22, 66, 67 Cal Practice §§ 210:19, 215:16, 393.24, 393.25: Witkin Summary
p 971,

§ 765. [Referees must make report of procecdinps: Motion to confirm, ete.] Tie referces
st make a report of their proccedings, specifying thercin the manner in which they -
executed their trust, and describing the property divided, and the shares allotted to each
party, with a particular description of each share. Any party to the action, after giving at
least ten days’ notice in writing ta the other parties who have appeared therein of his
intention to do so, may move the court to coniirmn, change, modify, or set aside such report.
[1872; 1907 ch 329 § 8.} 2 Caf Jur 3d Adjoining Landowners § 58; Cal Jur 2d Bound § 7, Mig
§ 421, Partit §¢ 12, 67, 68; Caf Practice §§ 210:20, 393253, 393:.20.

§ 766, [Coort may confirm, etc., report: Judgment binding on whom: Conveyance pending
action,] The court may confirm, change, modily, or set aside the report, and if nccessary,
appoint new referces. Upon the report being confirmed, judament must be rendered that such
partition be eitectual forever, which judgnient is binding and conciusive:

1. On all persons named as parties to the action, and their lepal representatives, who have
at the time any interest in the property divided, or any part thereof, as owners in fec or as
tenants for life or for years, ar as entitled to the reversion, remainder, or the inheritance of
such property, or any part thereof, alter the determination of a particular estate therein, and
who by any contingency may be entitled to a beneficial interest in the property, or who have
an interest in any undivided share thereof, as tenants, for years or for life;

2.On all persons not in being at the time said judgment is entered, who have any interest
in the property divided, or any part thereof, as entitled to the reversion, remainder or the
inheritance of such property, or any part thereof, after the determination of a particular estate
therein, and who by any contingency may be entitled to a beneficial interest in the property;
* provided, that in case sale has been made under the provisions of this chapter the judgmeut
shall’ prowde for keeping intact the share of the proceeds of said sale, to which sawd party or
parties nol in belny at the time are or may be entitled unt]l such time as such party or partie$’
may take possession thereof:

3. On ail persons interested in the property, who may be unknown, to whom notice has
been given of the action for pastition by publication;

4. On all ather persons claiming from such parties or persons,. or “either of them. :

And no judgment is invalidated by reason of the death of any party before final judgment
ar decree; but such judgment or decree is as conclusive against the heirs, legal representatives,
or assigns of such decedent, as if it had been entered before his death. .

If during the pendency of the action, and before final judgment therein, any of the
cotenants has conveyed to another person his interest, or any part of his interest, such
conveyance, whatever its form, shall be deemed to have passed to the grantce any lands
which, after its exccution, may have been set aside Lo the prantor in severalty, or such
proportionate interest in such lands as the interest sa conveyed bears to the whole juterest of
the grantor. [1872; 1907 ¢k 329 § 9; 1911 ch 189 § 1.] Cal Jur 2d Mig § 424, Partit §§ 12, 67,
77, 103; €al Practice §§ 21021, 215:15, 383:25, 393:35,

§ 767, Judgment not to affect tenants for years to the whele property, The judgment does
not affcct tenants for years less than ten to the whole of the property which is the subject of
the partition, {1872.] Caf Jur 2d Mig § 421, Partie § 12; Cal Practice § 57

§ 768, Expenses of partition must be apportioned among the perties. The expenses of the
referees, including those of a surveyor and his assistants, when employed, must be ascertained
and altowed by the court, and the amount thereof, together with the fees allowed by the
court, in its discretion, to the referces, must he apportioned among the diffierent parties to the
action, equitably. [1872.] Caf Jur 2d Mg § 421, Partit §§ 12, 69 Cal Practice § 393:25.

§ 765, A lien on an undivided inlerest of any party is a charpe unly on the share assipmed
to such party, When a lien is on an undivided interest or estate of any of the parts, such
lien, il a partition be made, shall thencefortl be a charge only on the share assigned to such
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party; but such share must first be charged with its just propoction of the costs of the
partition, in preference to such lien. [1872.] Caf Jur 2d Mig F421 Partit §§ 12, 78, 80, 100;
Caf Practice § 215:1; Witkin Summary p 970,

§770. Estate for life or years may be set off in a part of the property not sold, when not
ail sold. When a part of the property only is ordered (o be sold, i there be an estate for life
or years, in an undivided share of the whole property, such estate may be set off in any part
of the property not ordered to be sold. [1872.) Caf Jur 2d Life Lst § 31, Mig F421, Partit
§i2 : '

§ 771, [Application of proceeds of sale of encumbered property.] The proceeds of the sale
of encumbercd property must.be applicd under the direction of the court, as follows:

1. To pay its just proportion of the general costs of the actron;

2. To pay the costs of the reference; - :

3. To satisfy and cancel of record the several liens in their order of priority, if entitled to
priority over the lien under which the owner’s title was obtained, by payment of the sums due
and to become due; the amount due to be verified by afiidavit at the time of payment;

4. The residue among the parties, according to their respective shares therein, as found by
the court. {1872; 1943 ch 892 § 4] Cal Jur 2d Mg § 421, Partit § 12; Cal Practice §215:5;
Witkin Summary p 970. _ .

"§772. Party holding other sccurities may be required first to exhaust them. Whenever
any party to an action, who holds a lien upon the property, or any part thercof, has other
securities for the payment of the amount of such lien, the court may, in its discretion, order
such securities to be exhausted before a distribution of the preceeds of sale, or may order a -
just deduction to be made from the amount of the lien on the property, on account thereof.
[1872.) Cal Jur 2d Mig § 421, Partit §§ 12, 80, ‘

- §773. Proceeds of sale, disposition of. The proceceds of sale and the securities taken by
the referees, or any part thereof, must be distsiouted by them to the persons entitled thereto,
whenever the court so directs. But in case no direction be given, all of such proceeds and
securities must be paid into court, or deposited thercin, or as directed by the court. [1872.]
Cal Jur 2d Mtg § 421, Partit §¢ 12, 87,

§ 774, [Continvance for determination of claims to proceeds of sale.] When the proceeds
of the szle of any share or parcel belonging to persons who are parties to the action, whether
known or unknown, arc paid into courts, the action may be continued as between such
parties, for the determination of their respective claims thereto, which must be ascertained
and adjudged by the court. Further testimony may be taken in court, or by a referec, at the
discretion of the court, and the court may, il necessary, require such parties to present the
facts or law in controversy, by pleadings, as in an original action. [1872; 1907 ch 329 § 10] !
Cal Jur 3d Actions § 159 Cal Jur 20 Mig § 12, Partit §§ 12, 87; Cal Practice § 29:91; Witkin
Procedure 2d p 2878 : : .

§ 775. [Sales by referecs: How made,] All sales of real property made by referees under
this chapter must be mnade at public auction 1o the highest bidder. upon natice given in the
manner required for the sale of real property on exccution unless in the opinion of the court
it would be inore beneficial to the parties interested to sell the whole or some part thereof at
private sale; the court may order or direet such real property, or any part thereof, 10 be sold
at cither public auction or private sale as the referee shall judge to be the most beneficial to
all partics-interested. I sold at public anction the nofice must state the terms of sale and if
the property or any part thereof is o be sold subject to a prior estate, charge or lien, that
must be stated in the notice. If the sale is ordercd mude at either public auction or private
sale, the sale at private sale shall be conducted in the manner required in private sales af real
property of estates of deceased persons, [1872; 1907 ch 329 § 11; 1909 ch 666 § 1. Caf Jur 2d
Mig §421, Partit §§12, 8205 Cal Practice §§ 200:25, 215:49, 393:38, 39341, Witkio
Procedure 2d p J200; Summary p 972,
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§776. The court must direct the terms of sale or eredit, The court must, in the order for
sale, direct the terms of credit which may be altowed for the purchase-money of any portion
of the premises of which it may direct a sale on credit, and for that portion of which the
purchase-money is required, by the provisions hercinafter contained, to be invesied for the
benefit of unknown owners, infants, or partics out of the state. (1872.] Caf Jur 2d Mg § 421,
Partit §§ 12, §2; Caf Practice §§ 210:23, 393:34, 393:38. S

§777. Refcrees may take secnritics for purchase money, The relerces may take scparate
mortgages and other sccuritics for the whole, or convenieat portions of the purchase money,
of such parts of the property as are directed by the court to be sold en credit, for the shares
of any known owner of full age, in the name of such owner; and for the shares of an infant,
in the name of the guardian of such infant; and for other shares, in the name of the clerk of
the county and his successors in ofiice. [1872.) Caf Jur 2d G & W § 91, Mig 38127, 421,
Partit 8§ 12, 83, 84; Cal Practice §§ 210:25, 393:34, 393:41.

§778. Tenant whose estate has been sold shall receive compensation, The person entitled
to a tenancy for life, or years, whose estate has been sold, is entitled to receive such sum as
may be deemed a reasonable satisfaction for such estate, and which the person so cntitled
may consent to accept instead thereof, by an instrument in writing, filed with the clerk of the
court. Upon the filing of such consent, the clerk must enter the same in the minutes of the
court, [1872.] Cal Jur 2d Mtz § 421, Partit §8 12 87: Cal Practice § 393:33. :

§779. The court may fix such compensation. If such consent be not given, filed, and
entered as provided in the last section, at or before a judgment of sale is rendered, the court
must ascertain and determine what proportion of the praceeds of the sale, after deducting
expenses, will be a just and reasonable sum 10 be allowed on account of such estaie, and must
order the samé to be paid to such party, or deposited in court for him, as the case may
require. [1872.) Cal Jur 2d Mig § 421, Partit 8§ 12, 77, 87: Caf Practice §§ 210:21, 393:35.

§ 780, The court must protect teaants unknown, If the persons entitled ta ‘such estate for
life or years be unknowaq, the court must provide for the protection of thelr rights in the same
manner, as far as may be, as if they were known and had appeared. [1872.] Caf Jur 2d Mg
$421, Partit § §7. :

§ 781, [Securing valve of contingent future righis or estates or life estates.] In all cases of
sales, when il appears that any person has a vested or contingent future right or estate in any
of the property sold, the court must ascertain and setile the propertional value of such
contingent or vested right or estate, and nst direct such praportion of the proceeds of the
sale 1o be invested, secured, or paid over, in such mauner as to protect the rights and interests
of the partics; or where property is subjcct to a life estate with remainder over, the court may
direct the entire proceeds of the sale of such interests to be paid to a trustee to be appointed
by the court, upon security salisfactary to the court, to be invested and reinvested, the income
thercof to be paid to the life tenant and the corpus of the trust cstate, upon the termination of
the life estate, to be delivercd or paid to the remaindermen as'in the decree determined; and
the court shall retain jurisdiction for the settlement of the aceconnts of such trusice and in all
malters necessary for the proper administration of such trust and final distribution of the trust
fund. [1872; 1927 ch 757 § 1.] Caf Jur 2d Acclg § 83, Life Fst § 31, Mig §421, Paruit $F 12,
77, §7- Cal Practice §§ 210.22, 393:35; Within Summary p 972,

§ 782, Terms of sale must be made known at the time: Lots must be sold separately. In
all cases of sales of property the terms must be made known at the time; and il the premises
consist of distinet farms or lots, they must be sold separately. [1872.) Cuf Jur 2d Aty §421,
Partit §§ 12, 84; Cal Practice §§ 210:25, 393:34, 39341

§783, \Who may not he nurchascrs. Neither of the referees, nor any person for the bencfit
of ¢ither of them, can be interested in any purchase, nor ¢an i puardian of an infuat pariy be
interested in the purchase of any real property, being the subjcet of the action, except for the
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benefit of the infant. All sales contrary to the provisions of this section are void. [1872.] Caf
Jur 240G & W § 105, ;ng § 421, Partit §§ 12, 84; Cal Practice §§ 210.25, 39341,

§?84 [Referees’ report of sale to court: Confirmation or vacation of sale.] After
completing a sale of property, or any part thereof ordered to be sold, the relerces must report
the same to the court, with a description of the different parcels of land sold to each
purchaser; the name of the purchaser; the price paid or sccured; the terms and conditions of
the sale, and the sccuritics, if any, taken. The repart must be filed in the office of the clerk of
the county it which the action is brought. Thereafter any purchaser, the referce, or any party
to the action, may, upon 10 days’ notice to the other parties who have appeared therein, and
also to the purchaser if he be not the moving party, move the court to conlicm or set aside
any sale or sales so reported. Upon the hearing, the court must examine the return and report
and witnesses in relation to the same, and if the proceedings were unfair, or the sum bid
disproportionate to the value, and if it appears that a sum exceeding such bid at least 10
percent, exclusive of the expenses of a new sale, may be obtained, the court may vacate the
sale and direct another to be had, of which notice must be given, and the sale conducted in
all respects as if no previous sale had taken place. If an offer of 10 percent more in amount
than that named in the return be made to the court, in writing, by a responsible person, it is
in the discretion of the court to accept such offer and confirm the salé to such persan, or to
order a new sale. [1872; 1907 ch 329 §12; 1909 ch 667 § 1; 1955 ch 1501 §2; 1959 c¢h 1320

§ 1.} Cal Jur 2d Mg § 424, Partie §§ 12, 83, 55, 88, Caf Practice §¢ 21326, 210:27, 21519,
.2‘15 20, 393:42, 393:44; Witkin Sunmmary p 972,

§785. [Order to execute conveyances, cte.: Resale on refussl of purchaser to pay bid:
Action to recover for such refusal.] If the sale is confirmed by the court, an order must be
entered, directing the referces to execute conveyances and take - securities pursuant to such
sale, which they are hereby authorized to do. Such order may also give directions to them
tespecting the disposition of ihe proceeds of the sale. IT the purchaser, after the confirmation
- of the sale, refuses to pay the amount of his bid, the referees may again sell the property at
any time to the highest bidder, and if any loss is occasioned thereby the referecs may recover
the amount of such loss and the cost from the bidder so refusing, or the referees, without
making a resale, may maintain an action against the purchaser for the amount of his bid.
(1872; 1907 ch 329 §13.) Cal Jur 2d Mig §427, Partit §§12, 77, 85-87- Cal Practice
$§ 210:21, 210:25, 210.27, 215:19, 39342, 393:44; Witkin Procedure 2d p 4332 Semmary p
739, .

"§ 786. Proceeding if a lien-holder become[s] a purchaser, When a party entitled to a share
of the property, or an encumbrancer entitled to have his lien paid cut of the sale, becomes a
purchaser, the seferees may take his receipt for so much of the proceeds of the sale as belongs
to him. [1872.] Caf Jur 2d Mtg § 421, Partit §¢ 12, §4; Cal Practice §§ 210:25, 215:19, 393:41.

§ 767. [Recording and effect of conveyances.] The conveyances must be rccorded in the
county where the premises arc sitvated, and shall be a bar against all persons interested in the
property in any way who shall have been named as parties in the action, and against all such
parties and persons as were unknown, if the summons was served by publicalion, and against
all persons claiming under them, or cither of them, and against all persons having unrecorded
decds or hens ar the conunencement of the action. {1872; 1873-74 ch B3 § 100] Cal Jur 2d
Mig § 421, Partit § 12, Recds JEL2, 45, .

§788. Proceeds of sale belonging o parties unknown must he invested for (heir benefit.
When there are proceeds of a sale belonging 1o an unknown owner, or to a person without
the state, who has no lepal representarive within it, the same must be invested in bonds of this
state or of the United States, for the benefit of the persons entitled thereto. [1872.] Cat Jur 2d
Mrg § 421, Partic §§ 12, 87,

§ 789, Investment must be made in the name of the clerk of the connty, When the
security of the proceeds of sale 1s laken, done, exceptl as hercin otherwise provided, in the
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name of the clerk of the county where the papers are flcd, and his successors in oflice, who
must hoid the same for the use and benefit of the parties interested, subject to the order of the
court. [1872.] Cad Jur 2d Mig § 424, Partit §§ 12, 87.

§790. When the interests of parties are ascertained, securitics must be taken in their
names. Wihen sccurity is tuken by the referecs on a sale, and the parties interested in such
security, by an instrument in writing, under their hands, delivered to the referees, agree upon
the shares and proportions to which they are respectively eatitled, or when shares and
proportions have been previously adiudged by the court, such securitics must be taken in the
names of and payable to the parties respectively entitled thereto, and must be delivered to
such parties upon their receipt therefor. Such agrecment and receipt must be returncd and
filed with the clerk. [1872.) Caf Jur 2d Mig § 424, Partit {§ 12, 57,

§791. Duties of the clerk making investments. The clerk in whose name a security is
taken, or by whom zn investment is made, and his successors in oflice, must receive the
interest and principal 2s it becomes due, and apply and invest the same as the court may
direct; and must deposit with the county tressurer all securities taken, and keep an account in
- a book provided and kept for that purpose, in the clerk’s office, frec far imspection by all
persons, of investments and moneys received by him thereon, and the disposition thereofl
[1872.) Caf Jur 2d Mig § 424, Partit § 12.

§ 792, When unequal partition is ordered, compensation may be adfudged in certain eases,
When it appears that partition cannot be made equal between the pariies, according to thetr
respective rights without prejudice to the rights and inlerests of some of them, and a partition
be ordered, the court may adjudge compensation to be made by one party 1o another, on
account of the inequality; but such campensation shall not be required to be made to others
by owners unknown, nor by an infant, unless it appears that such infant hag personal
propesty sufiicient for that purpose, and that his interest will be promoted thereby. And in ali
cases the court has power to make compensatory adjustment between thi respective parties,
according to the ordinary principles of equity. [1872.] Cal Jur 2d Mrig § 421, Partir §12;
- Within Sumomary p 971, L :

§ 793. The share of an infant may be paid to his grardian. When the share of an infant is
sold, the proceeds of the sale may be paid by the referee making the sale to his general
guardian, or the special guardian appainted for him in the aclion, upon giving the seeurity
required by law or direcied by order of the court. [1672.] CalJur 2d G & W §ar Mig g 421,
FPartiz §3 12, 87, ' -

§ 794, [Guardian of insane persoen may receive praceeds of such party's interest.}] The
puardian who may be enfitled to the cusiody and management of the estate of an insane
person, or other person adjudged incapable of conducting his own aflairs, whose interest in
real properiy has been sokd, may receive in behalf of such person his share of the proceeds of
such rcul property from the referees, on exccuting wilh sufficient surciics an underaking
approved by a judge of the court, that he will fuithfully discharge the trust reposed in him.
and will render a true and just account to the persoa entitled or to his legal representative.
[1872; 1880 ch 22 § 3.} ot Jur 2d Ins Per § 85, Mig §421, Fartit §§ 12, 57,

§ 796, [Costs of partition a licn wpon shares of parceners.] The costs of * purtition,
including reasonable counsel fees, expended by the plaintiti or either of the defendants, for ihe
common bencfit, fees of referces, and other disbursements, must be paid by the parties
respectively entiticd to share in the lands divided, in proportion to their respeclive mierests
therein, and may be included and specified in the judgment. In that case they shall be o liexnt
o the several stares, and the judgment may he enforced by execution against sucl shures,
and against ather praperty held by the respechve partics. When, however, fillgalion arises
between some of the partivs ondy, the court may require the cxpense of such JHILRTHE TP I
paid by Lhe partics thereto, or any of . {1872, 1873-74 ¢h 383 § 101.) Cad Jur 2 Judum
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§283, Mtz §421, Partic §§12, 78, 79; Cal Practice §§ 51:192, 52:31, 393:.37; Witkin
Procedure 2d pp 3231, 3276, ' ‘

§798. [Apportionment of cxpenscs of litipation.] If it appear that other actions or
proceedings have been necessarily prosceuted or defended by any one of the tenants in
common, for the pratection, confirmation, or perfecting of the title, or setting the boundaries,
or making a survey or surveys of the estate partitioned, the court shall allow to the partics to
the action, who have paid the expense of such litigation or other proceedings, all the expenses
necessarily incurred therein, except counsel fzes, which shall have accrued to the common
benefit of the other tenants in common, with interest thereon from the date of making the
said expenditures, and in the same kind of money expended or paid, and the same must be
pleaded and allowed by the court, and included in the final judgment, and shall be a lien
‘upon the share of each tenant respectively, in proportion to his interes, and shall be enforced
in the same manner as taxable costs of partition are taxed and collected. [1872; 1873-74 ch
183 § 102; 1875-76 ch 48 § 1] Cal Jur 2d Coten §41, Mig §421, Partit §§ 12, 78 Cal
Practice §8 210:13, 393:14; Witkin Procedure 2d pp 24 89, 3251, 3276 '

§ 799, [Abstract of title, title insurance poliey, or certificate of tifle, ete., in action for
partition: Inspection and nse: Allowance of expense.] I it is necessary to have an abstract of
tite, policy of title insurance or certificate of title of the property to be partitioned, or a
litigation report or guarantec as to the nccessary partics to the action, the plaintiif may
procure one before commencing the action, and may, 1n his complaint, state that hie has done
so, and that the abstract, policy, certificate, report or guarantee is subject to the inspection
and use of all the parties to the action, designating a place where it will be kept for such
inspection. Otherwise the couri may, upon application of any one of the paities, authorize
him to procure an abstract, policy, certificate, report or pusrantee, which, when made, shall
be kept at some place designated by the court for the inspection and use of all parties, any of
wham is entitled to make a copy thereof. The expense reasonably incurred in procuring such
abstract, policy, certificate, report or guarantee must be allowed to the party incurring it, with
. intercst therean from the commencement of the action, if it had been procured before that
{ime, otherwise from the time of payment. {1872; 1907 ch 529 § 16; 1949 ch 651 § 1.] Cal Jur
2d Mig § 421, Partie §§ 12, 58, 70, 78; Cal Practice g§ 210:13, 393:14, 429.5, 430:8; Witkin
. Procedure 2d pp 2189, 3251, -

§ 800, Same: [How made and verified). The abstract mentioned in the last preceding
section may be made by any compefent searcher of records, and need not be certified by the
_recorder or other officer, but instead thercof it must be verificd by the affidavit of the person
making it, to the effcet that he believes 1t to be correct; but the same may be carrected from
time to time if found incorrect, under the direction of the court. [1872.] Caf Jur 2d Mig
§421, Partit § 12,

§ 801, Interest allowed ou dishursements [made under direction of the court]. Whenever,
during the progress of the action for parlition, any disbursements shall have been made,
-under the direction of the court or the judge thercof, by a party thereto, interest must be
allowed thereon from the time of making such disbursemcnts. [1872.) Caf Jur 2d Mig § 421,
Partit §§ 12, 78.

CHAPTER 4A
Actions Concerning Real Property Titles Affected by Pubtic Improvement Assessments

§801.1. ‘Actions to determine adverse interests, ¢tc., in real property arising out of public
improvement assessments and bonds.

§ 801.2. Joinder with other causes of action: Allegations and verification of complaint.

§ 801.3. Defondants: Persons to he included as. ‘

§ 8014, Unknown persons as defendants,

§ 801.5. Lis pendens: Filing and contents: Eidleet,



